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COURT RECORD REFERENCES ARGUMENT IN 8 PACKETS 

(Packet# 1 Court Record References)-CR, pgs. 1 -19 itemized, costs & events; 

2) Plaintiffs Original petition & Request for Discovery- CR pgs. 20 - 35; 

3) Plaintiffs Motion to proceed in form.a pauperis - CR pgs. 36 - 41; 

4) Approved "indigent status" - CR pgs. 42; 

5) Service of process by constable - CR pgs. 43-50; 

6) Defendants Lennie Bollinger, et al Answers suit- CR pgs, 51 - 64; 

7) Plaintiffs Motion For Leave To File Supplement Petition CR pgs. 65 - 69; 

8) Plaintiffs Supplement Pleadings -CR pgs, 70- 133 Exhibits A, B; 

9) Plaintiff's Motion t. Recuse Judge Walker-CR, pgs, 134- 139 Order transfer; 

10) Defendants Motion to Dismiss & Rule 91a- CR, pgs. 140- 158; 

11) Plaintiffs Specific Facts Dismiss Rule 91-CR. pgs. 159- 268 Exhibits, etc.; c 

(Packet# 2 Court Record References.)Legal Ethics Safekeeping Property, etc.; 

2) CR. pgs. 269- 383; Notice ofhearing & Hospitalized, CR pgs. 384- 385; 

3) Plaintiffs Motion for Continuance CR pgs. 386 -390; 

4) Defendants' Attorneys First Amended Answer & Response, CR. pgs. 391- 408; 

5) Plaintiff's Notice To Court & Attorney Stay Lawsuit- CR pgs, 409-422; 

6) Defendants Response Objections to Stay & Continue Lawsuit-CR pgs. 423-428; 

7) Judge Wilson denies ADA, Stay, Hearing Rule 91a "Orders" -CRpgs. 429-429; 

8) Affidavit Attorney/ Judge Wilson - CR pgs. 430- 433 Exhibits, Costs to 442; 

9) New Supplements-CR. pgs. 452 -484 (Dad, Schroeder mug photo, an-est, etc.; 

(Packet # 3 Cou:- -Record References.) Plaintiff Waiving Client - Attorney . 
Privilege, Photo Damages, etc.- CR. pgs. 485 - 660; 

2) Defendants~ Attorneys response to Motion To Dismiss-CR pgs, 661- 678; 

3) Plaintiff Second Motion To Stay & Continue Lawsuit- CR pgs. 679 - 687; 

4) Plaintiff Response to Jan. 30, 2018 Order CR. pgs. 688- 739; 
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5) De~endant Motion To Determine To Be " Vexatious Litigant & Security With 
Secunty- CR pgs. 7 40-784 - No Attached 5 Adverse Orders in 7 years, etc.; 

{Packet# 4 Court Record Reference.) Exhibits A-2 -E-1 - CR pgs. 785- 1000; 

(Packet# 5 Court Record Reference.) Exhibits E-2, G-2 - Tampered With 
Deposition, Witness, Court Reporter, Records, Costs to CR pgs. 1001- 1127; 

2) Motion to Recuse Judge Wilson & Threats To Settle -CR. pgs. 1128 -1156; 

3) Threat Offer To Settle Lawsuit - CR. pg. 1134- 1134; 

4) Order to Deny Recusal- CR pg, 1157; 

5) PlaintiffNotice, Objections & Illegal Activities-CR pgs 1158 -1184; 

6) Plaintiff's First Amended Pleadings & 15 Notices (Crimes) - CR pgs 1185 -
(1235 & 1236 blurred unreadable) & crimes to 1260; 

(Packet# 6 Court Record Reference.) Order granting Rule 91a & Motion to 
Dismiss With Prejudice CR pgs. 1261 - 1262 Hearing / Hospitalized, Exhibits & 
Some Exhibit F (blurred & missing from Court Record to 1284; 

2) Judge Wilson recuses self, report to U.S. Department of Justice CR pgs, 1285; 

3) First Amend Motion Order "Vexatious Litigant" Hearing - CR. pg. 1286- 1287; 

4) Judge Murphy transfer lawsuit to Judge Bender disqualified=- CR pg. 1288; 

5) Plaintiffimportant Information- CR pgs. 1289-1427, & Exhibits; 

6) Judge Mary Murphy Conditions of Assignment & Stay - CR pgs. 1428- 1429; 

7) Plaintiffs Notice & Objections of Judge Bender Transfer, Response by 
Bollinger's Attorneys-CR, pgs. 1430-1466; 

8) Plaintiffs Updated Medical Information- CR. pgs 1467-1481; 

(Packet# 7 Court Record Reference.) Defendant Response for hearing & 
Exhibits Comingle lawsuits with Prosperity Bank, et al - CR pgs. 1482-1520; 

2) Defendants to Plaintiff Response on Vexatious litigant & Security & use of 
Prosperity Bank, et al Federal Lawsuit in "conspiracy'' & tampered with 
Deposition Court Records as invalid & past 7 years as 2009 to prejudice & 
discredit & still pending & active conspiracy between federal & Texas Courts - to 
rigged, Plaintiff, silence lawsuit & prevent no redress for any suits & denied 
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freedom of speech & redress for all damages, loss of property & no due process _ 
CR, pgs. 1521- 1600 - 1899; 

(Packet# 8 Court Record Reference.) Certificate of Service falsified claims 
filed in lawsuit, CR pg, 1900 signed by Carrie Johnson Phaneuf as many times; 

2) Threats to settle lawsuit as refused, CR, pgs. 1901- 1902; 

3) Plaintiffs Objections & Responses to Plaintiff Tertiary (Third Motion To 
Recuse in this case an incorrect Assigned disqualified trespasser with no 
jurisdiction & Exhibits - CR pgs. 1903 - 1932; 

4) Judge Wheless Order denied Recusal of Judge Bender for his misconduct- CR 
pgs 1933; 

5) Judge Bender Order declaring Darlene C. Amrhein "vexatious litigant," 
requiring Security & issuing a pre:filing Order-CR. pgs. 1934-1935;-

6) Letter from CME on Order Judge Bender Order declaring Darlene C. Amrhein 
"vexatious litigant," requiring Security & issuing a prefiling Order-CR 1936-1938; 

7) "Conspiracy" with Federal Court & Texas Court, Orders - CR pgs. 1939-1959 
found in Judge Bender Court file for their retaliations against Amrhein lawsuits; 

8) Plaintiff Objections to Judge Bender for "good cause" -CRpgs. 1960 -2019; 

9) Amended Order On Motion To Recuse Judge Bender- CR. pgs. 2020; 

10) Letter on failed bond to dismiss lawsuit by Bollinger Attorney with prejudice 
- CRpgs. 2021-2024; 

11) Plaintiff Darlene C. Balistreri-Amrhein Sworn Affidavit-CR pgs. 2025-2052; 

12) Plaintiffs Motion to Charge Sanctions , Reverse false Vexatious Litigant 
Refuse Dismissal of lawsuit, Service of Process to All Defendants For "Good 
Cause' Reasons & Medical Stay Objections- CR pgs. 2053 -2081; 

13) Judge Bender Order Dismissal With Prejudice Prohibiting New Litigation by 
Plaintiff Without Judicial Approval - CR pg. 2082 (back dated); 

14) Filed for Service of Process to all Defendants mailed May 11, 2018, File 
stamped May 15, 2018 & called clerk to not do this work,-CR pgs. 2083- 2089; 

15) Plaintiffs Notice of Appeal & Docket Statement- CR. pgs. 2090-2109; 

16) Plaintiffs Request Finding ofFact & Conclusion ofLaw May 14, 2018 My 14, 
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2018, required.- CR 2110-2142 (Void Judgments & CPRC Chapter 11); 

17) Danyelle Turner filed Notice of Appeal May 14, 2018 wrong date - CR pgs. 
2143 -2144; 

18) Response by Defendants' Attorneys to Finding of fact & Conclusion of law -
CR pgs. 2145 -2147; 

19) Communications with Court of Appeals - CR pgs. 2148 2151; 

20) Collin County Court letter shows date of Court of Appeal to grant more time 
for Court Record By Danyelle Turner extension on Court Record for manipulation 
with no answers for finding of fact & Conclusion of Law- CR pgs. 2152; 

21) Court Record Submitted- CR. pg. 2153; 

22) Court Record Payment by In fornia Pauperis approved by Collin County 
Court- CR 2154; (See Collin County Court Approval Pg. 42 in same lawsuit when 
filed & then refused by trespasser Judge Bender after filed Appeal to keep out of 
Court Record with no notice to Plaintiff/ Appellant as not turned over to Court of 
Appeals into this Court Record in retaliation by criminal, corrupt, trespasser Judge 
Bender with no authority, treason against U.S. Constitution & Texas Constitution 

23) Sensitive Data Court Records seale~ were not done- CR pgs. 2155 -2157; 
Known no payment as approved In Form.a Pauperis in case, so false statement to 
Court of Appeals Court- CR pg. 2158 by Court Record Keeper, Danyelle Turner 
to mislead Court to blame Plaintiff for delays to tamper with Court Record in 
Appeal & known by Stacy Kemp; 

24) Plaintiff files Response & Objections to Defendants Objection to finding of 
fact & Conclusion ofLaw- CRpgs. 2159-2191; 

25) Court of Appeals communications- CR pgs. 2192-2195; Writ ofMandainus 
Memorandum Opinion - CR pgs. 2196 - 2197 - 2200; 

26) Court of Appeals list & proof of some conspiracy parties. Judge Mazzant 
( federal) Courts & Cases missing in Judge Paul Raleeh Court, Judge Barnett 
Walker, First Regional Administrative Judge Mary Murphy, Prosperity Bank, et al 
are missing from list by Ms. Matz- CR pgs. 2198- 2199- 2201-2202; 

27) Jennifer K. Corley Contest of Court Reporter-CR pg. 2203; Missing Court 
Order - CR. pg. 2204; Clerks Certificate for Appeal by Danyelle Turner & Stacy 
Kemp missing Court Records in all Courts- CR pg. 2205; 
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LIST OF 45 E-MAILS (OUTLINED} 

May 3, 2016 - Filed Citation for Defendant Schroeder! Service & Wrong Address On Plaintiff Pleadings; 

June 1. 2016 - Police Reports Requested Certified For Trial Evidence & Refused by Attorney Bollinger; 

July 14, 2016 - Defendant Schroeder Filed Answer With False Claims & No Attorney Bollinger Response; 

·July 19, 2016- Continuance For Mediation In Lawsuit & Attorney Bollinger Claims Can't Find Mediator; 

Aug. 25. 2016- Update Mediation; (No Court Orders Aug. 4, 2016 & Oct 6, 2016 given on May 11, 2017; 

Sept. 61 2016- Plaintiff Replies to M_ediation Type By Attorney Bollinger Who Does Not Find A Mediator; 

Sept 61 2016 -Defendant Schroeder Agrees to Mediation & Not Available For Several Mediation Dates; 

Sept. 30, 2016 - Trial Date Moved To December 14, 2016, Schroeder Complains, No Bollinger Responses; 

Nov. 2, 2016-New Additional Charges, Damages/ Evidence, Schroeder Complains Prejudice To His case; 

Nov. 22, 2016 - Schroeder False Claims/ Answer Questioned & Attorney Bollinger Refused To Respond; 

Nov. 29, 2016 -Plaintiff Request Case Update Several Times & Request Written Discovery In Pleadings; 

Nov. 30, 2016 - Mediation & Mediator Set for Dec. 7, 2016 By Dispute Mediation Services & Refused; 

Dec. 1, 2016 -Mediation dates, Schroeder Out of Town Dec. 10- 16 Knowing Trial on Dec 14th 2016; 

(Dispute Mediation Services $100.00, Not $300 Attorney Bollinger Pay With No Efforts & Then Denied.); 

Dec. 1, 2016 - No Mediation, Bad Faith, Newly Discovered Information, Waste of Money For Mediation; 

Dec. 2, 2016- Leg Surgery Notice & Schedules, Under Specialist & Cardiologist Doctor's Medical Care; 

Dec. 81 2016- Continuance Filed, Written Discovery Request Refused, No Mediation, Refused To Amend; 

Dec. 11, 2016- Discovery of Participating Hidden Partner & Atty Refused To Join Party Into This Lawsuit; 

Dec.12, 2016-Notice of Meeting on 14t11 With Atty Bollinger & Continuance Granted To March 1, 2017; 

Dec. 14. 2016 - Attorney Meeting, Refused Claims, Evidence, Use Intimidation, Threat of Withdrawal; 

Dec. 14, 2016 -Atty. Bollinger Makes Demand Settlement Offer, Admits Schroeder Claimed This Theft; 

Dec. 14, 2016- Atty. Bollinger Stated Schroeder's False Claim of 4 Offers With No Details & Did Nothing; 

Dec.14. 2016-Atty. Claims Limit Case So Particular Claims Could Not Be Made, Like Frauds, Theft, Abuse; 

Dec. 15. 2016- Atty. Gives No Clear Info On Email Clarification, Ridiculous Settlement Offer To End Case; 

Dec. 28. 2016 - Refuse All Claims Added To Case Even With Proof As Judge Can't Hear For Any Redress; 

Dec. 29, 2016 -Leg Surgery/ Recovery,.Get Well Soon, Used Nice Words To Distract Plaintiff & No Work; 

January 24. 2017 - Surgery Scheduling & Settlement Offer with Amended Pleadings Demanded To File; 

January 25, 2017- Doctor Out Of Office to Submit Medical Excuse Letter to Attomey Bollinger By Fax; 

at. 
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January 30, 2017- Faxed Doctor's Medical Excuse Letter For Continuance & Held By Attorney Bollinger; 

Feb.4.2017 -Dr. Medical Letter Excuse Per Attorney.Email Response & Still Held From This Court; 

Feb. 14, 2017 - Filed For Continuance As Claimed By Attorney is Untrue & Withheld From Court Notice; 

Feb. 23, 2017 - Filed For Continuance For Trial On Feb. 28, 2017 As Attorney Held Info From This Court; 

Feb. 23, 2017 - No Copy Of Court Filing Continuance, No Clear Information.& No Order When Signed; 

Feb. 27, 2017 -After Plaintiff Email Then Informed of Granted Continuance of Trial for Feb 28, 2017; 

Mar. 15, 2017-Lawsuit Continued ·To June 28, 2017, No Communication Until May 8, 2017, Spam Excuse; 

Mar. 16. 2017 - No Order Given Before Plaintiff Email, Update On Health, Amend Pleadings. Add Claims 

& Damages To Prepare Settlement Offer, No Response By Attorney Bollinger Except 6/28/17 Trial Date; 

Mar. 27, 2017 -To File Amend Pleadings, Prepare Settlement Offer, Jury Trial & No Attorney Response; 

April, 2017 -Amended Pleadings To Prepare Settlement Offer, Jury Trial, Update, No Atty. Response; 

April. 2017 - Amended Pleadings To Prepare Settlement Offer, Jury Trial & No Attorney Response; 

May 8; 2017- Email for Back Surgery, Amend Pleadings To Prepare Settlement Offer, Demand File, etc., 

Claims 2 month Emails In Atty Bollinger Spam Folder,.No Responses To Proceed, Dec. Surgery in April;(?) 

May 10, 2017- Bollinger Wants Meeting i;lt His Office, I Can't Walk & Medicated, No Meeting & Emailed, 

Leave Voice Message To Bollinger & Cathy To Make Sure Response Received & No Spam Excuse; 

May 10. 2017 -My Response To Work Case, Amend Pleadings, Make Corrections, Jury Trial, Settlement 

Offer, Copies of All Orders, Court Filings; All Documents, Questions & His False Claims As "Meritless" 

With No Examination of Evidence, Attorney Pemands Settlement Offer Without All Claims Filed in Dec. 

14, 2016, Notice of Withdrawal, Continuance Of case Claiming Can't As Too Close To 6/28/17 Trial Date; 

May 11, 2017- Plaintiffs Response To Continuance & Hearing Withdrawal June 10, 2017, Clear Court 
Record & Hearing Not Filed By Atty Bollinger As Claimed With This Court on Notice of Withdrawal; 

May 11, 2017 -As Surgery & Recovery Needed For Medical Care 5/15/2017, Used False Excuse As "Left 

Me Alone" In April, 2017 F.or Surgery/ Recovery of Dec. 29, 2016, Then Admitted Spam Folder Excuse For 

No Responses From March 15, 2017 To May 8, 2op For Months As Planned Deal & to Quit This Case, 

Received 33 Pages of Court File & 5 Court Orders Emailed in Seconds By Attorney Bollinger Office; 

May 11. 2017-Notice of Withdrawal, Claims Lack of,Communication & Impossible Representation With 

45 Email Communications, Few Orders, No Court Filings, Atty Refused Work To Proceed, Few Responses 

5 COURT ORDERSiSOME REFUSED TO TURN OVER UNTIL MAY 1i, 2017 & 45 EMAILS COMMUNICATED 

August 4, 2016 & Oct. 61 2016- Never Informed Plaintiff of Orders, Dates & Times; (Denied Court Status.) 

December 14. 2016..:.. Continued For Amended Pleadings, Settlement Offer & Defendant's Work Travel; 

March 1, 2017-Continued Due To Plaintiffs Leg Surgeries, Back Procedure/ Surgery & Medical care; 

June 28, 2017 - Due To Surgery, Attorney Refusal To Represent Case, Errors & Bollinger Withdrawal; 
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CAUSE NO. Ol-SC-16-00165 

DARLENE C. AMRHEIN IN JUSTICE OF THE PEACE 

PRECINCT 1 vs. 

DAVID SCHROEDER COLLIN COUNTY, TEXAS 

"FRAUD UPON THE COURT" 

To The Honorable Court And Judge: 

COMES NOW, Plaintiff Darlene Amrhein to file "Fraud Upon The Court" as (1) an 
intentional fraud; (2) by ail officer of the court; (3) which is directed at court itself; 
and, (4) in fact deceives the court. These are Plaiotifrs filed "good ca':!:§e" reasosg: 

. . ·< 0 -

1. Attorney Lennie Bollinger and Wormington and B_ol1inger Law Firm, f 12 ~ j· ,i 
Vi,r~a Street, McKinney, TIC 75069 (referre_d to as-Attorney or Atty fot boiij :::: = 
2. Attorney was hired approximately April, 2016 with prior conversationtn Jiind~t; fti 

:<.-, :JI: 

3. Attorney filed lawsuit as attorney of record in May, 2016 with service. D§J~da!l on 0 
oraboutMay10,2016withhisAnsweronMay15,2016; · ~ ;;.r" ~ 

4. Attorney filed Motion For Continuance for mediation, then could not flnfmediator; 

5. When Plaintiff found a mediator for $100 Attorney Bollinger was. not available; 

6. When Plaintiff needed Medical Care with a Doctor's letter then this letter was held 23 
days from Notice to this Court for resetting & for convenience of the Court by Attorney; 

7. Attorney gave no copies of their court filings, only 1 · Order given Dec. 14~ 2016; 

8. · Attorney did not file for Jury Trial as requested by Plaintiff, since Dec. 14, 2016; 

9. Attorney demonstrated bias, prejudice & retaliation at Dec. 14, 2016 meeting; 

10. Attorney refused to answer questions or clear up confusion as to status of case; 

11. Attorney appears to defend Defe~dant's interests, rather than Plaintiff's interest; 

12~ When Plaintiff started to question acts by Attorneys then n<;> responses for months; 

13. Attorney wanted a Settlement Offer without filing any claims as he was aware of; 

14. Attorney make disgusting comment to Plaintiff at Dec. 14, 2016 & refused to work; 

15. Attorney claims "no communication" with Plaintiff after 45 emails between them; 

16. Attorney wanted to hold a meeting so no record of what would being stated by him; 
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LIST OF 45 E-M.AD..S (OUTLINED) 

May 3. 2016 - Filed Citation for Defendant Schroeder, Service & Wrong Address On Plaintiff Pleadings; 

June 1, 2016- Police Reports Requested Certified For Trial Evidence & Refused by Attorney Bollinger; 

July 14, 2016 - Defendant Schroeder Filed Answer With False Claims & No Attorney Bollinger Response; 

July 19, 2016- Continuance For Mediation In Lawsuit & Attorney Bollinger Claims Can't Find Mediator; 

Aug. 25, 2016- Update Mediation; (No Court Orders Aug. 4, 2016 & Oct 6, 2016 given on May 11, 2017; 

Sept. 61 2016- Plaintiff Replies to Mediation Type By Attorney Bollinger Who Does Not Find A Mediator; 

Sept 61 2016 -Defendant Schroeder Agrees to Mediation & Not Available For Several Mediation Dates; 

Sept. 30. 2016-:-Trial Date Moved To December 14, 2016, Schroeder Complains, No Bollinger Responses; 

Nov. 2. 2016-New Additional Charges, Damages/ Evidence, Schroeder Complains Prejudice To His Case; 

Nov. 22. 2016- Schroeder False Claims/ Answer Questioned & Attorney Bollinger Refused To Respond; 

Nov. 29, 2016 -Plaintiff Request Case Update Several Times & Request Written Discovery In Pleadings; 

Nov.30.2016 - Mediation & Mediator Set for Dec. 7, 2016 By Dispute Mediation Services & Refused; 

Dec. 1. 2016 -Mediation dates, Schroeder Out ofTown Dec. 10- 16 Knowing Trial on Dec 14th 2016; 

(Dispute Mediation Services $100.00, Not $300 Attorney Bollinger Pay With No Effc,rts & Then Denied.); 

Dec. 1. 2016 - No Mediation, Bad. Faith, Newly Discovered Information, Waste of Money For Mediation; 

Dec. 2. 2016 - Leg Surgery Notice & Schedules, Under Specialist & Cardiologist Doctor's Medical Care; 

Dec. 81 2016- Continuance Filed, Written Discovery Request Refused, No Mediation, Refused To Amend; 

Dec. 11. 2016- Discovery of Participating Hidden Partner & Atty Refused To Join Party Into This Lawsuit; 

Dec. 12. 2016- Notice of Meeting on i4t11 With Atty Bollinger & Continuance Granted To March 1, 2017; 

Dec. 14, 2016 -Attorney Meeting, Refused Claims, Evidence, Use Intimidation, Threat of Withdrawal; 

Dec. 14, 2016 -Atty. Bollinger Makes Demand Settlement Offer, Admits Schroeder Claimed This Theft; 

Dec. 14. 2016- Atty. Bollinger Stated Schroeder's False Claim of 4 Offers With No Details & Did Nothing; 

Dec. 14. 2016-Atty. Claims limit Case· So Particular Claims Could Not Be Made, like Frauds, Theft, Abuse; 

Dec. 15, 2016- Atty. Gives No Clear Info o'n Email Clarification, Ridiculous Settlement Offer To End Case; 

Dec. 28. 2016 - Refuse All Oaims Added To Case Even With Proof As Judge Can't Hear For Any Redress; 

Dec. 29, 2016-Leg Surgery/ Recovery, Get Well Soon, Used Nice Words To Distract Plaintiff & No Work; 

January 24, 2017 - Surgery Scheduling & Settlement Offer with Amended Pleadings Demanded To File; 

January 25, 2017- Doctor Out Of Office To Submit Medical Excuse Letter to Attorney Bollinger By Fax; 
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January 30, 2017- Faxed Doctor's Medical·Excuse Letter For Continuance & Held By Attorney Bollinger; 

Feb. 4. 2017 -Dr. Medical Letter Excuse Per Attorney Email Response & Still Held From This Court; 

Feb. 14, 2017 - Filed For Continuance As Claimed By Attorney is Untrue & Withheld From Court Notice; · 

Feb. 23. 2017 - Filed For Contint,!ance For Trial On Feb. 28, io11 As Attorney Held Info From This Court; 

Feb. 23, 2017 - No Copy Of Court Filing Continuance, No Clear Information & No Order When Signed; 

Feb. 27, 2017 -After Plaintiff Email Then Informed of Granted Continuance of Trial for Feb.28, 2017; 

Mar. 15, 2017-Lawsuit Continued To June 28, 2017, No Communication Until May 8, 2017, Spam Excuse; 

Mar. 16, 2017 - No Order Given Before Plaintiff Email, Update On Health, Amend Pleadings. Add Claims 
& Damages To Prepare Settlement Offer, No Response By Attorney B911inger Except 6/28/17 Trial Date; 

Mar. 27, 2017 - To File Amend Pleadings, Prepare Settlement Offer, Jury Trial & No Attorney Response; 

April, 2017-Amended Pleadings To Prepare Settlement Offer, Jury Trial, Update, No Atty. Response; 

April. 2017 -Amended Pleadings To Prepare Settlement Offer, Jury Trial & No Attorney Response; 

May 81 2017- Email for Back Surgery, Amend Pleadings To Prepare Settlem.ent Offer, Demand File, etc., 
Claims 2 month Einails In Atty Bollinger Spam Folder, No Responses To Proceed, Dec. Surgery in April; (?) 

May 10. 2017- Bollinger Wan~ Meeting at His Office, I Can't Walk & Medicated, No Meeting & Emailed, 
Leave Voice Message To Bollin·ger & Cathy To Make Sure Response Received & No Spam Excuse; 

May 10. 2017 -My Response To Work case, Amend Pleadings, Make Corrections, Jury Trial, Settlement 
Offer, Copies of All Orders, C9urt Filings, All Documents, Questions & His False Claims As "Meritless" 
With No Examination of Evidence, Attorney Dema.nds Settlement Offer Without All Claims Filed in Dec. 
14, 2016, Notice of Withdrawa.1, Continuance Of case Claiming Can't As Too Close To 6/28/17 Trial Date; 

May 11, 2017 - Plaintiffs Response To Continuance & Hearing Withdrawal June 10, 2017, Clear Court 
Record & Hearing Not Filed By Atty Bo!linger As Claimed With This Court on Notice of Withdrawal; 

May 11, 2017 -As Surgery & Recovery Needed For Medical Care 5/15/2017, Used False Excuse As nLeft 
Me Alone0 In April, 2017 For Surgery/ Recovery of Dec. 29, 2016, Then Admitted Spam Folder Excuse For 
No Responses From March 15, 2017 To May 8, 2017 For Months As Planned Deal & to Quit This case, 
Received 33 Pages of Court File & 5 Court Orders Emailed in Seconds By Attorney Bollinger Office; 

May 11. 2017 -Notice of Withdrawal, Claims Lack of Communication & Impossible Representation With 
45 Email Communications, Few Orders, No Court Filings, Atty Refused Work To Proceed, Few Responses 

5 COURT ORDERS SOME REFUSED TO TURN OVER UNTIL MAY 11, 2017 & 45 EMAILS COMMUNICATED 

August 4, 2016 & Oct. 61 2016- Never Informed Plaintiff of Orders, Dates & Times; {Denied Court Status.) 

December 14. 2016 - Continued For Amended Pleadings, Settlement Offer & Defendant's Work Travel; 

. March 1, 2017-Continued Due To Plaintiffs Leg Surgeries, Back Procedure/ Surgery & Medical Care; 

June 28, 2017- Due To Surgery, Attorney Refusal To Represent case, Errors & Bollinger Withdrawal; 

:J. &fdJ-:4 
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Notice To The Court To Take Note : 

1. Defendant Schroeder claimed "he would win at allcost & had resources" to do 

deal with attorney, to throw case, not do work, refused to do Amend Pleadings, no 

mediation, no discovery, end lawsuit & silence Plaintiff Amrhein due to surgery; 

2. Plaintiff's "Original Petition" claimed Discovery, Request for Disclosures, 

Request For Admissions not done by Defendant David Schroeder & not enforced 

by Attorney Bollinger according to Rules of Civil Procedure is not simple mistake; 

3. Attorney Bollinger knew Plaintiff Amrhein was going to be hospitalized on 

May 15, 2017 for surgical back procedure, so this was perfect time to quit & kill 

this lawsuit without representation, no hearing, no ability to complain or do any

thing about it, so the deal was done & Defendant Schroeder was relieved of all 

accountability & liability & Attorney Bollinger wants payment by Court Order; 
'. , 

4. Unethical Attorney Bollinger & Wormington & Bollinger Law Firm along with 

Defendant David Schroeder got it wrong as Plaintiff Amrhein files: Plaintiff's 

Objections to Motion For Withdrawal of Counsel for "Good Cause" Reasons & 

Request for Fiat Hearing Form; Plaintiff's Motion For Continuance & "Good 

Cause" Reasons; Request For Jury Trial With Paid Fee; Plaintiff's First Amended 

Pleadings, Stated Claims With Supported Laws & General Denial Of Defendant 

David Schroeder's Filed False Claims In His Answer To This Lawsuit, prepared 

within two weekend days, which is more work than Attorney Bollinger did in One 

Year, which is basis for mess, poor conditions ofthis,case, damages & subject to action, 

complaints, objections & denied award for any fees against laws, rules & equity; 

5. Plaintiff Amrhein is filing all court documents on the way to hospital, before 

surgery, so "they did not silence this case or Plaintiff, but added to their own 

problems, because the Judge & Court is aware of breaches, unethical' conduct & 

"Fraud Upon the Court," etc. with unfairness, manipulation, Obstruction of Justice 

in an effort to victimize again & more damages to Plaintiff by frauds, scam & injustices ! 
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17. Attorney refuses approximately 5 times to not do the work to advance this lawsuit; 

18. Attorney falsely claims the Court is limited & does not hear fraud & other claims; 

19. Attorney refuses redress filed with this Court on all Plaintiff's claims in this lawsuit; 

20. Attorney refuses to file Plaintiff's Amended Pleadings & correct all his filed errors; 

21. Attorney refuses to ask for any Discovery from Defendant Schroeder in this lawsuit; 

22. Atty. wants Plaintiff to surrender her U.S. and Texas Constjtutional Rights & redress; 

23. Atty showed no concern or even question Plaintiff's harm, losses & injuries in suit; 

24. Attorney attempt to silence Plaintiff position with only Continuances with the Court; 

25. Attorney refuses to examine Plaintiff's evidence & join indispensable party to suit; 

26. Anorney begins to make excuses for Defendant Schroeder against Plaintiff's claims; 

27. Attorney appeared to have made a deal with Defendant Schroederto throw this case; 

28. Atty. opinion & attitude changed dramatically & emails not answered for 2 months; 

29. Attorney claimed he did not feel morally comfortable with case & refused to work ; 

30. Attorney waits for open as Plaintiff having surgery May 15, 2017 to silence exposure; 

31. Atty. claims filing a Motion To Withdraw with. a hearing, but then no hearing filed ; 

32. Atty. knew Plaintiff would be in hospital, could not respond about his misconduct; 

33. Atty. files withdrawal May 11, 2017 & had signed Order within 24 hours or less; 

34. Attorney does little work in I year & wants no response from Plaintiff on his motion; 

35. Atty. reason for withdrawal motion is false to influence & mislead Court for his deal 
with Defendant Schroeder, who has resources, retaliates & will stop at nothing; 

36. Attorney on mission in•• hurry to get Judge's signed Order on May 12, 2017 quick;" 

37. Atty. urgency of signed. O~der was to fulfill deal, cover up, collusion & retaliation; 

38. Attorney intent to silence Plaintiff & make all objections moot, so Court would not 
learn the truth about his misconduct, violations & manipulation of Court & process; 

39. Atty. needed to have signed Order in case for any complaints made to Bar or others; 

40. Plaintiff has proof of all 45 emails sent & received with Attorney as communication; 

41. Plaintiff ask Atty. how many conversations he had with Defendant Schroeder? Atty. 
revealed false claim in our conversation as unknown, that came only from this Defendant; 
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42. Plaintiff asked for itemized list of Attorney's fees & no response at all for paid deal; 

43. Attorneys do not work free when working, but he had "Schroeder's cover up deal;" 

44. Plaintiff is glad he is removed to hire a new Attorney, but his misconduct is obvious 
as "Officer of the Court" under Ethical Codes & Professional Responsibility Code; 

45. This Court is not required to examine Plaintiff's Objection to this Withdrawal for 
clear understanding as to what has gone on with Attorney, Parties &Rushed Order; 

-
46. Plaintiff believes the Court would want to know about cover up, deals, threats /frauds 
to" judicial process," violating Rule of Law, Codes, Texas Rules of Civil Procedure; 

47. Plaintiff challenges Motion To Withdraw Order on false claims, interference to mock 
this judicial process, try to throw this suit, to deal in cover up, corruption & by frauds; 

48. Defendant Schroeder will stop at nothing, including filing false claims, false Police 
Reports, engage in a bribe or deal & retaliation to escape all liability, while stealing; 

49. Defendant's ethics are drive drunk, injure party, be warned by Courts, violate his 
probations, go to jail, continue to drink & drive, use people, steal property, not pay his 
bills, retaliate against people at all cost as ll Pathological & Compulsive Liar, who will 
bribe, deal to cover up, to prevent all liability, break existing laws & lack of integrity; 

50. Attorneys attitude & no performance, should trouble this Court that is protected by a 
"Rush Order signed, as their cover up after false claims to mislead this Court & Judge; 

51. This Court is in position to know all claims by Attorney.& all claims by Plaintiff to 
see if rules are violated & judicial process injured with "Fraud Upon This Court;" 

52. Plaintiff is filing S Court Documents hours before hospitalization & surgery, which 
Attorney thqught would silence Plaintiff's claims, positions & violations of rules & laws;· 

53. This fraud upon the court was (1) an intentiomd.fraud; (2) by an officer of the 
court; (3) which is directed at court itself; & (4) deceives this court by the Attorne:y; 

54. Plaintiff did more work in 2. days then Atto~ey did in 1 Year, so why did he wait I 
year ? Please examine all facts as filed May 15, 2017 & decide all conduct affecting case 
as hospitalization & s:u.rgery does not silence illegal acts & ''Rush Order on false claims." 

Plaintiff prays for fairness, "due process, trial by jury," redress &,conclusion by Justice ! 

Respectfully submitted, 

J-icvL~ (!9µ~ 
Darlene C. Amrhein, Plaintiff 

&Jdd-,,/ 
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Notice To The Court To Take Note : 

1. Defendant Schroeder claimed "he would win at all cost & had resources" to do 

deal wi~ attorney, to throw case, not do work, refused to do Amend Pleadings, no 

mediation, no discovery, end lawsuit & silence Plaintiff Amrhein due to surgery; 

2. Plaintiff's "Original Petition" claimed Discovery, Request for Disclosures, 

Request For Admissions not done by Defendant David Schroeder & not enforced 

by Attorney Bollinger according to Rules of Civil Procedure is not simple mistake; 

3. Attorney Bollinger knew Plaintiff Amrhein was going to be hospitalized on 

May 1 S, 2017 for surgical back procedure, so this was perfect time to quit & kill 

this lawsuit without representation, no hearing, no abHity to complain or do any

thing about it, so the deal was done & Defendant Schroeder was relieved of all 

accoun~bility & liability & Attorney Bollinger wants payment by Court Order; 

4. Unethical Attorney Bollinger & Wormington & Bollinger Law Firm along with 

Defendant David Schroeder got it wrong as Plaintiff Amrhein files : Plaintiff's 

Objections to Motion For Withdrawal of Counsel for "Good Cause" Reasons & 

Reguest for Fiat Hearing Form; Plaintiff's Motion For Continuance & "Good 

Cause" Reasons; Request For Jw:y Trial With Paid Fee; Plaintiff's First Amended 

Pleadings, Stated Claims With Supported Laws & General Denial Of Defendant 

David Schroeder's Filed False Claims In His Answer To This Lawsuit prepared 

within two weekend days, which is more work than Attorney Bollinger did in One 

Year, which is basis for mess, poor conditions of this case; damages & subject to action, 

complaints, objections & denied award for any fees against laws, rules & equity; 

5. Plaintiff Amrhein is filing all court documents on the way to hospital, before 

surgery, so ''they did not silence this case.or Plaintiff, but added to their own 

problems, because the iudge & Court is aware of breaches, unethical conduct & 

"Fraud Upon the Court," etc. with unfairness, manipulation, Obstruction of Justice 

In an effort to victimize and damage senior Plaintiff one more time by created scam! 

.j,/ 
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1. Atty. Bollinger minimize claims & damages in suit appearing to be Defendant Schroeder deal; 

-2. Atty. Bollinger refused to correct error(s) in original filed Pleading, ran interference in lawsuit 

for unfavorable outcome to Defendant Schroeder for frauds, deceptions, omissions & falsities; 

3. Attorney claimed no need to respond to Defendant Schroeder's filed false answer & claims; 

4. Atty. falsely claims Court limited authority for some claims to prevent filing in lawsuit, which 

is bias, prejudice, "conflict of interest" to protect Defendant's arrangements to cover up injuries; 

5. Atty. Bollinger refused to add all claims & all damages discovered with notice & proof; 

6. Atty. Bollinger withheld all court docume~ts Plaintiff was entitled to surpress knowledge to 

make informed decisio.ns in lawsuit & only released them upon his withdrawal as was planned; 

7. Atty. Bollinger gave "few responses to emails" for months to prevent redress in this case on 

all claims against Defendant Schroeder, which is bias, prejudice, retaliation, "conflict of interest" 

& sub-standard legal representation, not normal legal practice in the Texas Courts; 

8. Atty. Bollinger discredit pictures, evidence & damages by Defendant to prevent redress; 

9. Atty. Bollinger gave ~xcuses as limi_ted court, no discovery, no Amended Pleadings, no false 

offers disclosed by Schroeder, ~o ability to provide Plaintiff's settlement offer, no mediation for 

several dates, no indispensable party, no jury tJ:ial requestep, no Orders & no court records; 

10. Atty. Bollinger withheld court filed documents to prevent preparation & advancement of suit 

for "due process & redress" timely with knowledge of all facts, causing injuries & damages; 

11. Atty. Bollinger December 14, 2016 meeting used for intimidation, created start & appearance 

of controlled favoritism, denied representation, errors, omissions, operating outside rules & laws; 

12. Atty. Bollinger did not make Plaintiff aware of some Court Orders Aug. 4; 2016 & Oct. 6, 

2016 & Orders presented at Notice of Withdrawal that was request several times for months; 

13. Atty. Bollinger held information to Court for advance prior notice of continuance details; 

14. Atty. Bollinger never filed for requested_ Jury Trial, why he could not provide Plaintiff copies 

of filings until May 11, 2017, upon his planned withdrawal by misconduct for Defendant ; 

15. Atty. Bollinger had several conversations With Defendant Schroeder with no client-attorney 

relationship privilege, while denying Plaintiff Amrhein client-attorney privilege information is 

prejudicial to redress, fairness, "due process" & just suit outcome claims Court doesn't know; 

'f. 
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16. Atty. Bollinger claimed Notice of Withdrawal to Plaintiff on May 11, 2017, Plaintiff's 

Objection & knowingly did riot file for hearing as emailed to prevent knowledge of all facts in 

this case & Judges knowledge of clear activity for this court record, while asking for equity; 

17. Atty. Bollinger tried to throw case, lessen Defendant Schroeder's damages with little to no 

accountability causing injuries, stress, upset & emotional distress knowingly against Plaintiff; 

18. Atty. Bollinger claims unable to communicate with Plaintiff, differences of opinions, 

impossible client -attorney relatiopship & not meant for delay; 

19. 45 e-mails, meeting of intimidation, no responses by Attorney Bollinger, his spam folder, no 

court documents requested, few Orders, continued confusion, withheld evidence for continuance, 

refused, facts, refuse to file valid legal claims for redress, limiting Court authority, demand for 

inaccurate Settlement Offer, no jury trial as requested months ago, no corrections & accuracy in 

filed pleadings, refusal to address false claims by Defendant Schroeder's claims in Answer, 

refusal to examine facts, evidence, proof, false c_laims of "meritless" claims without relevance, 

no Amended Pleadings to prepare Settlement Offer, no application of existing laws, rules, rights, 

no work, knowledge of theft of items, property damages & ridiculous offer to end case with bias, 

prejudice, "conflict of interest & retaliation, misrepresentations, omissions, cause delays, upset, 

unnecessary stress affecting Plaintiffs health & undue emotional distress from May 6, 2016 to 

present May 15, 2017 for standard normal legal representation for Plaintiff, as client, interests; 

19. Good Cause exists to Withdraw per Atty. Bollinger's Motion To Withdraw is "Fraud Upon 

Court," fraud against Plaintiff Amrhein, Defendant Schroeder's interest to escape all liability, 

while violating normal legal standards & Texas License to uphold applicable laws & United 

States & Texas Constitutional Rights for redress, "due process," before "triers of facts;" 

20. Attorney Bollinger gave no itemized bill, no accountability, while trying to deny Plaintiff 

Amrhein her U.S. & Texas Constitutional Rights to be heard, due process, correct pleadings, 

redress, fairness & Justice ! 

21. Attorney Bollinger was Defendant Schroeder's lawyer as all actions are for his benefit & 

interest in this lawsuit, while Plaintiff Amrhein was continually prejudiced with not working this 

lawsuit, hiding facts, silence, omissions, bias, conflicts of interest & retaliation by speculation as 
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merit less with no examination of evidence, no requests fulfilled, no effort & refused jury trial; 

22. Attorney Bollinger decided he. was attorney, judge & jury to determine this case by hearsay 

Of Defendant Schroeder & eliminating all Plaintiff's thefts, injuries, damages, harms, financial 

losses & property damages, with 5 months of these threats, abuses, thefts & frauds; 

23. Attorney Bollinger engaged in delays, Fraud Upon The Court, Bias, Prejudice, Retaliation, 

Bad Faith, Cover up, Conspiracy, Collusion, Obstruction of Justice, Operated Below Legal 

Standards; Unlawful, Negligence, Gross Negligence Causing Emotional Distress, Affects Upon 

Plaintiff Health, Financials Losses, Property Losses, Abuses, Threats, Theft & Conversion of 

Plaintiff's Property For More Than 2 Years As Defendant Schroeder's Benefit To Escape 

Accountability And He Request An A ward in Law & Equity Ordered to walk away from all 

above damages & injustices in violation of Professional Code of Conduct & Code of Ethics As 

Texas Licensed Attorney, who's own choice·was to do "as little as possible" & plan to quit. 

2.4. December 14, 2016 meeting with Attorney Lennie Bollinger & Plaintiff Amrhein was 

demonstrated bias, prejudice, "conflict of interest" & retaliation with his unbelievable opinion 

contrary to his own client Amrhein & was shocked with hopes his attitude would change, but it 

continued to get worse as the months proceeded. A case can't be prepared & evaluated without 

the facts, proof & evidence for Defendant's unconscionable acts against Plaintiff Amrhein. A 

Settlement Offer can't be prepared with all the claims in the Court Pleadings. False Claims with 

no response is taken as true with no objections. Attorney Bollinger claimed Defendant David 

Schroeder admitted to having Plaintiff's property that was taken. Refusal of evidence reduces 

This attorney's unbelievable statements is ''speculation," which is not based on "facts." Attorney 

Bollinger was conflicted for his self- interest as he did not want to do the work for this case, 

wanted no jury trial, wanted little to no contact, made errors & misrepresentations as an attorney. 

Attorney Bollinger's "conflict of interest" extended to Defendant David Schroeder for his best 

interest, to minimize this lawsuit & "good old boy" bias for taking advantage of Plaintiff as a 

woman, while disregarding injuries, banns, losses, abuses, threats & theft as basis for this suit. 

Attorney Bollinger made conflicting confusing statements & then refused to follow through. 

Misconduct by Attorney Bollinger demonstrated by his misconduct, refused actions that is 

th . 
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expected within legal representation, codes, rules, laws & rights was unnec~ssary costing delays 

& upset ·creating health issues requiring continuance, more e-mails with no resolutions for 

Plaintiff Amrhein & lawsuit. Defenclant Schroeder not accountable & doesn't object as planned! 

25. Client-Lawyer Relationship 
Rule 1.1 
Rule 1.2 
Rule 1.3 
Rule 1.4 
Rule 1.5 
Rule 1.6 
Rule 1.7 
Rule 1.8 
Rule 1.10 
Rule 1.13 
Rule 1.15 
Rule 1.16 
Rule 1.17 
Rule 1.18 

Competence 
Scope of Representation and Allocation of Authority Between Client and Lawyer 
Diligence 
Communications 
Fees 
Confidentiality of Information 
Conflict of Interest: Current Clients 
Conflict of Interest: Current Clients: Specific Rules · 
Imputation of Conflicts of Interest: General Rule 
Organization as Client. 
Safekeeping Property 
Declining or Terminating Representation 
Sale of Law Practice 
Duties to Prospective Client. 

26. Maintaining the Integrity of the Profession 
Rufe 8.1 
Rule 8.2 
Rule 8.3 
Rule SA 

Disciplinary Matters 
. Judicial and Legal Officials 
Professional Misconduct· 
Misconduct 

27. Code of Ethics 

1) Minimize Harm ( Honesty) 

2) Proper Conduct (Patience) 

3) Get Along With Clients & Gain Trust (Kindness) 
4) Faithfulness To Who You Represent 

5) Act Fairly (Fairness) 

6) Courage To Get The Job Done 

WHEREFORE, PREMISES CONSIJ.)ERED. Plaintiff Amrhein asks this Court to evaluate 

facts, misconducts, omissions, list of e~mai! communication~·applicable rules, laws, Professional 

Responsibility Code of Conduct, Ethics violated ~Order in best interest of this case with no 

monetary award to Attorney Bollinger:"r ,.pL"o,£ • 
Respectfully submitted, 

-&~~e.~~ 
Darlene C. Amrhein, Plaintiff 

~ill-E 
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CERTIFICATE OF SERVICE 

This will certify on this 15th of May, 2017 that a true & correct copy of the foregoing was 
forwarded to opposing parties as follows: 

VIA MAIL 

Wormington & Bollinger and 

Attorney Lennie F. Bollinger, JD 

2 I 2 East Virginia Street 

McKinney, Texas 75069 

VIA MAIL 

David A. Schroeder 

P.O. Box 80393 

Dallas, Texas 75380 

Respectfully submitted, 

Darlene Amrhein, Plaintiff 
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VERIFICATION/AFFIDAVIT 

CASE NO. 01-SC-16-00165 

STATE OF TEXAS 

COUNTY OF COLLI~ 

BEFORE ME, the undersigned Plaintiff, Darlene C. Amrhein, ~ho swore in her capacity 
& individually on her sworn oath , deposed and said she prepared and signed Plaintiffs 
Objection~ To Motion For Withdrawal of Counsel For "Good Cause" Reasons & 
Requested Scheduled Fiat Hearing Form. 

This information as referenced and stated within is true and correct and of Darlene C. 
Amrhein's own personal knowledge to the best of her ability & documented as true & 
correct. This state and or federal filing is for the purpose of "due process," fairness, 
Justice under State and Federal Laws & presented in the applicable Court attached as 
sited for consideration of this Court filing. 

Darlene C. Amrhein, Plaintiff 

SUBSCRIBED AND SWORN TO ME, BEFORE ME: ON 711/UJ / i 
Certify which witness my hand and official seal. 

,2017to 

SEAL: 

Notary Public of Texas (Printed Name) 

rJ/.~)#m4-
Notaryub1icofTexas (Signature) 

Commission Expires 

f. 
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VERIFICATION/AFFIDAVIT 

CASE NO. 

STATE OF TEXAS 

COUNTY OF COLLIN 

· BEFORE ME, the undersigned Plaintiff l Appellant Darlene C. Balistreri-Ainrhein, who 
swore in her capacity & individually on her sworn oath, deposed and said she prepared 
and signed Plaintiff'~~~n & Pleadings Timely. 

This information as referenced ~ted within is true and correct and of Darlene C. 
Balistreri-Amrhein's own personal knowledge to the best of her ability & documented. 
This state and or federal filing is for purpose of "due process," fairness, Justice under 
State and Federal Laws & presented in applicable Court attached as sited for 
consideration of this Court-·filing. 

Darlene C. Balistreri-Amrhein, Plaintiff, Pro Se and 

SUBSCRIBED AND SWORN TO ME, BEFORE ME: ON_\ \
4
l_2-_( ____ ., 2017 to 

certify which witness my hand and official seal. 

SEAL: 

EUGENIA SERRATTI 
Notary 10 # 128994294 
My Commission Expires 

May 24, 2020 

Commission Expires ~-?ft~ 

Notary Public of Texas (Printed Name) 

\ 



Ex Parte Order 

Darlene Amrhein 
Vs. 

David Schroeder 

0 
-0 

Cause 01-SC-16-00165 

§ 
§ 
§ 
§ 
§ 

IN THE JUSTICE COURT 

PRECINCT 1 

COLLIN COUNTY, TEXAS 

ORDER DENYING CAUSE OF ACTION 

IN THIS COURTS dismissal order dated October 16th 2017, ex parte sanctions 
were imposed on the Plaintiff, Darlene Amrhein in which she was to seek approval by the 
Court before filing further actions against Defendant, David Schroeder. 

Pro se plaintiff filed a request to re-plea her cause of action and asked the court to 
allow her to do so. 

After reviewing the pleadings plaintiff is asking for an award in an amount beyond 
the jurisdictional limits of the Court,[$13,208.00]. The Court of Criminal Appeals in El 
Paso Texas 2004 was clear when it wrote, "Lack of subject matter jurisdiction arrest a 
cause at any stage of the proceedings; therefore, if it becomes apparent at any point during 
the proceedings that the trial court lacked jurisdiction, the cause must be dismissed". 
Manuel Garza, Sun City Cab Vs. Hugo Chavarria. Further, it is not appropriate to reduce 
actual damages so is would fit into the Courts jurisdictional limi~. 

Plaintiffs motion is hereby DENIED. 

SIGNED this the 181h day of October, 2017. 
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October 27, 2017 

David Schroeder 
P. 0. Box 803093 
Dallas, TX 75380 

COUNTY 

New Case Number with Cowity Court at Law: 002-02663-2017 
Old Case Number with Justice of the Peace: Ol-SC-16-00165 

DARLENE AMRHEIN VS.DAVID SCHROEDER 

Dear David Schroeder, 

-0 

Stacey Kemp, County Clerk 
2100 Bloomdale Road, ~uite 12165 

McKinney, Texas 75071 
972-S48-6423 

www.collincountytx.gov 

The above referenced case has been appealed from the Small Claims or Justice Courts and has been filed in the County 
Court at Law 2 on October 27, 2017. Please make note of the new case number and refer to this on any new filings. 

Also, be advised that in accordance with Rule 751 of the Texas Rules of Court, it is necessary for the defendant to file a 
written answer to the court if he/she did not in the Justice Court. This an.~er must be filed within eight days from the 
date the transcript was filed. Failure to do this could result in a default judgment. 

Please call if we can be of any further assistance. 

Sincerely, 

Martba M:/Ja;., County Court at La 

CC:~ene Amrhein 
112 Winsley Circle 
McKinney, TX 75071 

CC: Justice OfThe Peace, Pct. 1 
Attn: Civil Clerk 
2300 Bloomdale Rd., Suite 1164 
McKinney, TX 75071 
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CAUSE NO. 002-02663-2017 

DARLENE AMRHEIN, § IN THE COUNTY COURT 
§ 

PLAINTIFF, § 
§ 

AT LAW NUMBER TWO vs. § 
§ 

DA YID SCHROEDER, § 
§ 

DEFENDANT. § COLLIN COUNTY, TEXAS 

ORDER OF DISMISSAL 

BE IT REMEMBERED that on the 141
h day of December, 2017 came to be considered 

Defendant's Plea to tlle Jurisdiction. After hearing arguments of the parties, and reviewing the 

documents filed in this cause, the Court finds that the Defendant's Plea should be GRANTED. 

IT IS, THEREFORE, ORDERED, ADJUDGED, AND DECREED that Plaintiffs case is 

dismissed for want of jurisdiction. Costs taxed to Plaintiff. 

SIGNED this /~ of December, 2017. 

GRANTED 

ORDER OF DISMISSAL Page Solo 
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REOUESTNO. 194.2(d): The amount and any method of calculating economic 

dan1ages. 

RESPONSE: NIA 

REQUEST NO . .194 .2( e): The name, address, and telephone number of persons having 

knowledge ofrelevant facts, and a brief statement of each identified person's connection with the 

case. 

RESPONSE: 

Darline Amrhein 
112 Winsley CircJ.e 
McKinney, Texas 75071 
Plaintiff; also plaintiff in underlying lawsuit 

Lennie F. Bollinger 
Wormington & Bollinger 
c/o Cobb Martinez Woodward PLLC 
1700 Pacific Ave., Suite 3100 
Dallas, Texas 75202 
214-220-5206 
Defendants in the present lawsuit; Attorney for Amrhein in the underlying lawsuit. They 
have knowledge of the prosecution of underlying lawsuit, their communications with 
Amrhein, and the facts in defense of Amrhein 's allegations against them in the present 
lawsuit. Defendants also have knowledge of Lhe review of medical records related to 
Amrhein 's father. 

Da~d Schroeder 
P.O~ Box 803093 
Dall'as, Texas 75380 
Defendant in the underlying lawsuit: He has knowledge of the underlying lawsuit and his 
communications with Defendants. 

jerry J. Jarzo~bek 
301 Commerce St #2900 
Fort Worth, Texas 76102 
(817) 348-8325 
David Schroeder's attorney in the UJ:!Perlying lawsuit, which is still pending. 

REQUEST NO. 194.2(f): For any testifying expert: 

DEFENDANTS' RESPONSES TO PLAINTIFF'S REQUEST FOR DISCLOSURE 

~}> 
t ~A C"A A 
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ALLIED WORLD INSURANCE COMP ANY 
1690 New Britain Avenue, Suite 101, Farmington, CT 06032 

Tel. (860) 284-1300 Fax (860) 284-1301 

ALLIED WORLD LPL ASSURE 
LA WYERS PROFESSIONAL LIABILITY INSURANCE POLICY 

POLICY NUMBER: 0310-6143 RENEWAL OF: 

THIS IS A CLAIMS MADE POLICY WHICH APPLIES ONLY TO CLAIMS FIRST MADE 
DURING THE POLICY PERIOD OR ANY EXTENDED REPORTING PERIOD, AND 
REPORTED IN ACCORDANCE WITH SECTION V.E. OF THE POLICY. THE LlMIT OF 
LIABILITY AVAILABLE TO PAY DAMAGES WILL BE REDUCED AND MAY BE 
EXHAUSTED BY CLAIMS EXPENSES AND CLAIMS EXPENSES WILL BE APPLIED 
AGAINST THE RETENTION AMOUNT. IN NO EVENT WILL THE INSURER BE LIABLE 
FOR CLAIMS EXPENSES OR DAMAGES IN EXCESS OF THE APPLICABLE LIMIT OF 
LIABILITY. PLEASE READ THE ENTIRE POLICY CAREFULLY. 

DECLARATIONS 

Item 1. Name and Mailing Address of Named Insured: 

Wormington Law Group 
212 East Virginia Street 
McKinney, TX 75069 

Item 2. Policy Period: 

(a) Inception Date: March 24, 2017 

(b) Expiration Date: March 24; 2018 

At 12:01 a.m. Standard Time.at the Mailing Address Shown Above 

Item 3. Limits of Liability: 

I. Limits of Liability for Insuring Agreements 

(a) $500,000 Limit of Liability for each and every Claim under Insuring Agreement I. 

(b) $1,000,000 Limit of Liability for all Claims under Insuring Agreement I. 

II. Limits of Liability for Additional Coverages 

(a) $25,000 S.hared Aggregate Limit of Liability for all amounts payable under 
Additional Coverage A., Supplemental Privacy Coverage. 

(b) $500,000 Limit of Liability for each and every Claim under Additional 
Coverage B., Non:Profit Directors & Officers Coverage. 

LPL 00001 00 (11/2013) C.,fli4;- f=_ 
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$500,000 Limit of Liability for all Claims under Additional Coverage B., 
Non-Profit Directors & Officers Coverage. 

(c) $30,000 Limit of Liability for all personal earnings, under Additional 
Coverage C.; provided that this Limit of Liability is further limited as 
follows: 

(i) $500 for personal earnings lost each day 

(ii) $15,000 for personal earnings per Claim 

(d) $20,000 Limit of Liability for all fees, costs and expenses incurred from 
each and every Disciplinary Proceeding under Additional Coverage D. 

$60,000 Limit of Liability for all fees, costs and expenses incurred from all 
Disciplinary Proceedings under Additional Coverage D. 

(e) $5,000 Limit of Liability for all fees and costs incurred from the Insured 
receiving a Subpoena arising out of Legal Services under Additional 
CoverageE. 

ID. Policy Aggregate Limit of Liability 

(a) $1,000,000 Aggregate Lim.it of Liability for all amounts payable under 
Insuring Agr~ement I. and Additional Coverages A. and B. The Aggregate 
Limit ofLiability does ncit apply to the Additional Coverages C., D. and E. 

Item 4. Retentions: 

(a) $5,000 each and every Claim under Insuring Agreement I. 

(b) $5,000 each and every Material Event; each and every Privacy Wrongful Act; 
and each and every Data Breach under Additional Coverage A. 

(c) $5,000 each and every Claim under Additional Coverage B. 

No Retention shall apply to Additional Coverages C., D. and E. 

Item 5. Address of Insurer For Notices Under This Policy: 

Claim-Related Notices: 
noticeofloss@awac.com 

All Other Notices: 
1690 New Britain Avenue Fannington, CT 06032 

Item 6. Premium: 
Total Premium: : 

T PT nnnn, nn n 11?011, 
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Item 7. Retroactive Date: March 24, 2009 

Item 8. Endorsements Attached at Issuance: 
I. LPL 00032 42 (11/2013) Texas Amendatory 
2. LPL 00088 42 (11/2013) Texas Deceptive Trade Practices Act 

In Witness Whereof, the Insurer has caused this Policy to be executed and attested. This Policy shall not 
be valid unless countersigned by a duly authorized representative of the Insurer. 

,rl 

.,,<' J:>,;/L· 
"-·;1·-~c.-- ·r / 

President Asst. Secretary 

AUTHORIZED REPRESENTATIVE 

LPL 00001 00 (11/2013) 
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XII. Relief With Itemized List for David Schroeder Owed Bills, Damages, 
Actual Damages, Punitive Damages & Civil Penalties Under Available Laws: 

Rent. .............................. : ................................................... $1,000.00 

Certified Mail. ......................................................................... $ 90.00 

Wine Bill ................................................................................ $600.00 

Utilities x 5 Water, Electric, Gas, Heat .......................................... $1,150.00 

Cash .................................................................................... $ 200.00 

: His Concert Ticket ..................................................................... $100.00 

Shower Repairs & Floor Damage .................................................. $ 400.00 

*Burned Rug .......................................................................... $ 95.00 

Meal Tickets ............................................................................. $60.00 

Movie Ticket & Dinner ................................................................ $42.00 

Sofa Table & Furniture Damages ................................................... $200.00 

Sun Glasses ............................................................................ $140.00 

Parking & Wine .......... : ............................................................. $40.00 

Silver Cross & Chain ................................................................... $60.00 

Go Bible & Case ........................................................................ $60.00 

Picture Frame ........................................................................... $10.00 

Pictures ................................................................................. $500.00 

Sweat Suit. .............................................................................. $30.00 

Blue Lunch Bag ........................................................................ $ 20.00 

Blue Thermos .......................................................................... $ 25.00 

Grandchildren Christmas ............................................................ $ 100.00 

3 Shirts ................................................................................... $120.00 

3 Ties .................................................................................... $90.00 

St Jude Medal. ........................................... ; .................... ; ......... $40.00 
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Nicoderm Returned .................................................................... $ 28.00 

Damaged Winter Jacket ............................................................... $28.00 

Extra Security Locks ................ ; .................................................. $95.00 

Emotional Distress ................................................................. $ 2,000.00 

Fear ........................... · ............................................... ; ........ $5,000.00 

Counseling & Medical Treatments, Medications ............................... $2,000.00 

Time for Lawsuit & Supplies ........................................................ $300.00 

Damage to Front of House & Garage Door ....................................... $100.00 

Damages to Reputation ............................................................. $1,000.00 

Damage to Credit ................................................. : ................. $1,000.00 

. Tax Penalties ............................................................................ $ 72.00 

Loss ofTime .............................................. > ......................... $ 2,000.00 

Specialty Requested Foods ................. : .......................................... $38.00 

Wi fi ....................................................................................... $75.00 
Gasoline ............................. ~ .................................................. $100.00 

Certified Court Records ...................... : ........................................ $25.00 

Future Medical Bills ................................................ unknown as incomplete 

Private Investigator Stanul. ....................................................... $1, 175.00 

Interest on Owed Money for 30 Months at 4% rate - Theft Conversion, etc. until 
paid in full/ settkment by David A. Schroeder, plus Court Costs, Attorney Fees & 
any other relief to which Plaintiff is entitled as a senior citizen over 65 years; 

Total-$ 13,208.00 - Reduced Total: $9,975.00 - Before Trial$ 8,500.00 
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Applicable Laws Violated, Stated Causes of Action &All Courts Considerations: 
Alleged Personal Injuries, Various Assaults, Trauma, Offensive Acts, Battery, Torts, 
Malice, Various Abuses, Misconduct, ''Bad Faith" Intent, Manipulation, Mind Control, 
Fear for Well-being, Dangers To S,noking, Dangers-To Drinking, Dangerous Driving 
While Intoxicated, Fear of Harms, Intentional Infliction of Emotional Distress, Fear & 
Cause oflnjury, Harassment, Violations of Trust, False Statements, Lack of Privacy, 

- Deception, Entrapment, Damages To Reputation, Loss of Confidence, Lack of Safety, 
Loss of Sleep, Causes Increase Medications, Cause of Illnes_s_& Medical Bills, Cause of 
Resentment, Cause of Sorrow, Cause of Pain &.Suffering, Cause of Hardship, Hard 
Feelings, Lean Times, Cause of Problems & Alarms, Lack of Peace, Joy, Happiness & 
Love, Cause of Family & Social Losses, Loss of Fun, Hobbies & Entertainment, Cause of 
All Losses, Destructive Affects Upon Plaintiff's Life, 1:tent Owed, · Non-Performance & 
Failure To Perform Legal Oblig~tions, Conversion of Property, Breaking Promises Claim, 
Financial Destruction.Claims, B~each of Duty, Theft of Services Provided, Debts Owed, 
Breach of Fiduciary Duty, Threats, Property Tax Penalties Claims, Breach oflmplied 
Contract, Breach of Expressed Contract, Contract Offer & Acceptance, Non-Performance 
& Non-disclosure of Relevant Material Facts, Demands Car, Money, Clothes, Benefits & 
Gifts, High Utility Claims, MisuseofWi fi Transmissions in Home, Theft, Damages To 
Personal Property, Denied Return of All Property, Violation of Property Rights, Insurance 
Violated, Misbehavior, Undisclosed Mental Disorder, Anxiety & Narcissist Behavior & 
Effects, Refused Medical Material-Facts, Damaged Bathroom, Furniture, Carpet, Causes 
In Court, Causes of Complaints, Unnecessary Delays, Destruction of Credit, Destruction 
of Credit Worthiness, Causes & Repair of Credit Reports & or Collections Claims, Civil 
Wrongs, Recover Personal Property, False Police Reporting, False Stalking Defense, 
Felonies, Misleading Court To Taint Lawsuit, False Defenses, Offensive Acts As Relates 
To Claims & Damages, Civil Rights Violations, Intentional Wrongdoing Claims, Cover 
up, Intentional Destruction of Property & Person, Facts Sufficient To Claims, Violations 
or Invasion of Substantive Rights, Enforceable Claims, Deceit, Conspiracy Harms, Anger 
& Temper, Negligence, Negligent Misrepresentations, Lack of Factual Knowledge As It 
Pertains To All Claims, Rule 405 et. seq. Proving Characters & Conduct, Evidence of 
Probative Value, General Admission of Evidence, Admissions of Evidence, Relation To 
Laws, Rules, Statutes & Person Compensation for Acts Committed, Civil Penalties, Other 
Relief Allowed By Law, Statutory Interests; Court Cost, Attorneys Fees, All Alternative 
Claims For Relief, Legal & Equitable Grounds, General, Special, Punitive, Nominal, 
Treble, Consequential, Compensatory, Liquidated Damages Prevalent To Causes Of 
Action By Laws & Fact, Liabilities, Re.taliation, Reckless, Predator Unsafe Conditions, 
Sexual Predator, Sexual Abuser Harassment & Addiction by Predator, Protective Order, 
Alcoholic Addicted Laws Violator, Set Up, Scam, Scheme, Entrapment Against Senior 
Citizen, Legal Expenses, Violates U.S. & Texas Constitutions, Due Process, Free Speech, 
Access Litigation·Interference, Influences, Collusion,_All Money Claims & Full Relief. 
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Certificate of Trust 

The undersigned Trustors and Trustees hereby certify the following: 

1. This Certificate of Trust refers to the DARLENE C. BALISTRERI-AMRHEIN TRUST 
dated July 18, 2005 under an irrevocable trust agreement executed on July 18, 2005 by 
DARLENE C. BALISTRERI-:AMRHEIN as Trustor. 

2. The Trustees are ANTHONY J. BALISTRERI and DARLENE C. BALISTRERI
AMRHEIN. If either dies or becomes incapacitated, then the survivor of them shall 
serve as sole Trustee. If neither is able or willing to serve, then STUART B. KALB 
shall serve as Successor Trustee or a corporate fiduciary appointed by STUART B. 
KALB shall serve as Successor Trustee. 

3. The trust has not been revoked and there have been no amendments limiting the powers 
of the Trustee(s) over trust property. 

4. No person or entity paying money to. or delivering property to any Trustee shall be 
required to see to its application. All persons relying on this document regarding the 
Trustees. and their powers over trust property shall be held harmless for any resulting loss 
or liability from such reliance. A copy of this Certificate of Trust shall be just as valid as 
the original. 

5. The Trustee is specifically vested with the power and authority to retain, buy, sell, invest 
or reinvest in, exchange, manage, control, repair, improve and lease any and all trust 
property that may come under its control. Each Trustee may delegate to the other 
Trustee all of their powers, duties and responsibilities granted or imposed by the Trust. 
Each initial Trustee has the power to transact any and all trust powers, duties and 
responsibilities granted or imposed by the . Trust without the joinder or consent of the 
others. Any third party relying on this Certificate of Trust shall be held harmless and 
indemnified by the Trustees, Trustors and Beneficiaries for any actions taken by them at 
the instructions or request of any Trustee. 

6. No person dealing with the Trustee shall be obligated to see to the application of any 
money or property delivered to the Trustee or to inquire into the Trustee's authority with 
regard to or the propriety of any transaction. Only the Trustee shall be fully liable for 
any improper or unauthorized act, and shall indemnify and hold. harmless any person 
relying upon such Trustee's authority. 

7. None of the powers given the--'frustee herein are given by way of limitation, and each is 
supplementary to the powers grant~d elsewhere in the Trust Agreement, or otherwise by 
law. Furthermore, the Trustees or Successor Trustees shall have all the powers granted 
under the Texas Trust Code, as it now exists or may hereafter be amended. 

tit/Jr 
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8. Should any Trustee or Successor Trustee named above die, resign, or otherwise become 
unable to serve as Trustee, any third party in regards to ascertaining or determining the 
authority of any Successor Trustee to act as Trustee need only rely upon the presentation 
by such Successor Trustee of a copy of this Certificate of Trust along with a copy of one 
or more of the following documents: 
a. A death certificate of any predecessor Trustee; or 
b. A resignation certificate of any predecessor Trustee; or 
c. The affidavits of .at least two physicians who have examined a Trustee or 
Successor Trustee, and who have determined that such Trustee or Successor Trustee is 
unable to attend to or handle the responsibilities of serving as Trustee of the Trust; or 
d. Letters of Guardianship which have been issued by a court of law and which 
indicate that a Guardian has been appointed on behalf of a Trustee or Successor Trustee 
due to the incompetency or incapacity of such Trustee or Successor Trustee. 

BE IT FURTHER KNOWN that anyone dealing with any of said Trustees or Successor 
Trustees shall have the right to assume that said Trustees or Successor Trustees are acting within 
the scope of their authority as Trustees, and that it shall not be nec~ssary for them to review the 
entire Trust Agreement. 

The undersigned certify that the statements in this Certificate of Trust are true and correct and 
that it was executed in the County of Dallas, Texas on July 18, 2005. 

STATE OF TEXAS 

COUNTY OF DALLAS 

) 
) 
) 

ss 

BEFORE ME, the undersigned authority, on this day. personally appeared DARLENE C. 
BALISTRERI-AMRHEIN, known to me to be the person whose name is subscribed to the 
foregoing instrument and acknowledged to me that they executed the same for the purposes and 
consideration therein expressed. 

This instrument was acknowledged before me on July 18, 2005. 

Witness my hand and official seal. 

LAURIE S. PECK 
MY COMMISSION EXPIRES 

Ju~ 29,2006 

! 

o;UJ-T. 
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The DARLENE C. BALISTRERI-AMRHEIN TRUST 

Article One 
Establishing The Trust 

The parties to this trust agreement are DARLENE C. BALISTRERI-AMRHEIN, also 
known as DARLENE C. AMRHEIN, (the "Trustor") and DARLENE C. BALISTRERI
AMRHEIN and ANTHONY J. BALISTRERI ' ( collectively, the "Trustees"). The 
beneficiary ofthis Trust is ANTHONY J. BALISTRERI. . 

Section 1.01 Identifying The Trust 

This trust may be referred to· as "DARLENE C. BALISTRERI-AMRHEIN and 
ANTHONY J. BALISTRERI, Trustees of the DARLENE C. BALISTRERI-AMRHEIN 
TRUST dated July 18, 2005, and any amendments thereto." 

For the purpose of transferring property to this trust, or identifying this trust in any 
beneficiary or pay-on-death designation, any description referring to this trust shall be 
effective if it reasonably identifies this trust. Any description that contains the date of 
this trust, the name of at least one initial or successor Trustee and an indication that the 
Trustee is holding the trust property in a fiduciary capacity shall be sufficient to 
reasonably identify the trust. 

Section 1.02 Reliance by Third Parties on Affidavit or Certification of 
Trust 

From time to time, third parties may require documentation to verify the existence of this 
agreement, or particular provisions of it, such as the name or names of the Trustee or the 
powers held by the Trustee. To protect the confidentiality of this agreement, the Trustee 
may use an affidavit or a certification of trust that (1) identifies the Trustee; (2) sets forth 
the authority of the Trustee to transact business on behalf of the trust; and (3) may 
include pertinent pages from the trust, such as title or signature pages. 

· A third party may rely upon an affidavit or certification of trust that is signed by the 
Trustee with respect to the representations contained in the affidavit or certification of 
trust. A third party relying upon an affidavit or certification of trust shall be exonerated 
from any liability for actions he or she takes or fails to take in reliance upon the 
representations contained in the affidavit or certification of trust. A third party dealing 
with the Trustee shall not be required to inquire into the terms of this agreement or the 
authority of the Trustee, or to se~ to the application that the Trustee makes of funds or 
other property received by the Trtistee. . 

1-1 ---------------&~~. 
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Section 1.03 Transferring Property to The Trust 

Any person or entity may transfer property of any kind, nature and description to this 
trust in any manner a.uthorized by law. By executing this agreement, the Trustor hereby 
transfers, conveys and assigns to the Trustee the property described in the attached 
schedule. By execution of this agreement, the Trustee accepts and agrees to hold the 
trust property described on the attached Schedule. All property transferred to this trust 
after the date of this agreement must be acceptable to the Trustee. · The Trustee may 
refuse to accept any property. The Trustee shall hold, administer and dispose of all trus{ 
property accepted by the Trustee for the beneficiary's benefit in accordance with the 
terms of this agreement. 

Section 1.04 Trust Irrevocable 

This Trust is a non-grantor irrevocable trust. Except as expressly herein provided to the 
contrary, neither the Trustor nor any other person shall have any right or power to alter, 
amend, or in any manner whatsoever modify ~y of the provisions hereof. Additionally, 
the income from this Trust shall be taxed to the beneficiary of this trust. 

1-2 
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provision is invalid, the remaining provisions of this agreement shall be 
interpreted and construed as if the invalid provision had never been 
included in this agreement. 

SIGNATURE/EXECUTION PROVISION 

The Trustor and Trustees have_executed this trust on this day, July 18, 2005. The Trustor 
certifies to the notary public that Trustor has read· this trust, understands it, and that it 
correctly states the provisions under which the trust property is to be administered and 

· stributed by the T::; 

-----~c.~ .~ 
DARLENE C. AMRHEIN, Trustor/Trustee ANTHONY J. B 

STA TE OF TEXAS 

COUNTY OF DALLAS 

) 
) ss. 
) 

Before me, a Notary Public, on this day personally appeared DARLENE C. AMRHEIN, 
as Trustor and as Trustee known to me (or proved to me through 

to be the person whose name is subscribed to the 
foregoing instrument and acknowledged to me that she executed the same for the 
purposes and consideration therein expressed. 

STA TE OF TEXAS ) 
) ss. 

COUNTY OF DALLAS ) 

Before me, a Notary Public, on this day personally appeared ANTHONY J. 
BALISTRERI, as Trustee known to me ( or proved to me through 

to be the person whose name is subscribed to the 
foregoing instrument and acknowledged to me that he executed the same for the purposes 
and consideration therein expressed. 

7-5 
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VERIFICATION/AFFIDAVIT 

STATE OF TEXAS 

COUNTY OF COLLIN 

BEFORE ME, the undersigned Notary Public, on this day personally 
appeared Anthony J. Balistreri, who has sworn on his oath deposed 
and said he is the person who signed and prepared this document to state 
that his daughter, Darlene C. Amrhein, has his full approval and authority to 
pay bills, transfer funds and conduct all business that has to do with any and 
all money in his name from September 9, 2003, at the time of his death and 
following his death until all his financial business is completely paid and all 
his remaining money is in Darlene Amrhein's name only. 

Anthony J. Balistreri further states that each & every statement enclosed is of 
his own personal knowledge and wishes and is true & correct as stated in this 
document under penalty of perjury. 

SUBSCRIBED AND SWORN TO ME, BEFORE ME on ~ 
/3 , 2004 to certify which witness my hand and officiseal 

SHEREE A BUIit 
No11ry Public 
S111e orT11.. . 

My ComMi11ioft ll!q,ira '.: 
Mir 6, 3007_ _ . ! ~~ 

Printed Name of Notary Public 

My Commission Expires llllj---M-7 
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STATE OF TEXAS 

COUNTY OF COLLIN 

0 

VERIFICATION./ AFFIDAVIT 

CAUSE NO. 005-02654-2017 

0 

BEFORE ME, the undersigned Plaintiff, Darlene C. Balistreri-Amrhei!1, who swore in 
her capacity & individually on her sworn oath, deposed and said she prepared and signed 
Plaintiff's Specific Facts Plead, Objections, Responses & Right To Relief As Sought In This 

Lawsuit Against ·oefendants' & Their Motion To Dismiss under Rule 91a Of The Texas 

Rules of Civil Procedure For "Good Cause" Reasons 

This information as referenced and stated within is true and correct and of Darlene C. 
Balistreri-Amrhein's own personal knowledge to best of her ability & documented. This 
state and or federal filing is for purpose of "due process," fairness, Justice under State 
and Federal Laws & presented in applicable Court attac~ed as sited for this Court filing. 

Darlene C. Balistreri-Amrhein, Plaintiff, Pro Se 

q f'1 
SUBSCRIBED AND SWORN TO ME, BEFORE ME: ON ,Lt:..~ ~ 
Certify which witness my hand and official seal. 

SEAL: 
/ 

, 2018 to 

Notary Public of Texas (Printed Name) 

. Commission Expiies /" MZ( 
I 

3tL, 
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Certificate of Service 

A true & correct copy of Plaintiff's Specific Facts Plead, Objections, Responses & 
Right To Relief As Sought In This Lawsuit Against Defendants' & Their Motion To 
Dismiss under Rule 9Ia Of The Texas Rules of Civil Procedure For "Good Cause" 
Reasons has been sent by United States Post Office on January -2, 2018 to the 
following: 

County Court at Law No 5 

Honorable Dan K. Wilson 
Judge Presiding 

Russell A. Steindam Courts Building 
2100 Bloomdale Road 
McKinney, TX 75071 

Call to Twyla Canton - 972-548-3850 

Cobb, Martinez, Woodward PLLC 

Attn : Attorney Carrie Johnson Phaneuf 

1700 Pacific A venue , Suite 3100 

Dallas, Texas 7520 l 

Email jsmiley@cobbmartinez.com 

\ 

Certified# 7017 0530 0000 6416 3258 

Respectfully submitted, 

Darlene C. Balistreri-Amrhein, Plaintiff 

~/c2L)/~ 
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Call Today for a Free Consulf(j} t-888-967-6529 Q', 

D (https://www.facebook.com/pages/Wormi ngton-Bol Ii nger/219136808270884} 

9 (https://olus,google.com/+WormjngtonLawGrouoMcKjnnev/about> 

W&B 
WORMINGTON & BOLLINGER 

(HTTP:{/WWWWORMINGTONL 

Email: lb@wormingtonlegal.com 

Phone: 972.569.3930 

Fax: 972.547.6440 

Mr. Bollinger: represents clients in cases involving personal injury, medical malpractice, 

pharmaceutical and drug device litigation, business disputes, truck wrecks, product liability, 

premises liability, and multi-district litigation. 

He is widely respected in the legal community for the consistently favorable results he delivers to 

the individuals, businesses and families he represents. Among his clients, he is known as a 

personable and professional guide and advocate. Among his colleagues, he is recognized as a 

formidable courtroom opponent with exceptional legal skills and an effective style of protecting 

his clients' interests. 

Mr. Bollinger prides himself on the relationship he develops with each client and his accessibility. 

Clients are not passed off to an assistant but instead are always able to reach Mr. Bollinger. This 

is important because the foundation of his success is built by understanding every aspect of the 

issue the client hired him to resolve. With millions of dollars in verdicts and settlements, his 

efforts have made a positive impact on countless families who have suffered from the negligent 

or unconscionable actions of others. 

225 



l 

I 
I 

I 
I 
I 

I 
• I 

I 
L 

. ...... . ....,, 
Mr. Bollinger earned a de~-"'fum Laude in Finance and a Juris Do('~ate Magna Cum Laude 

from Southern Methodist ~ersity. He is rated ·Superb• by AVVO, ~ighest possible rating, 
' 

and consistently receives the AVVO Clients' Choice Award for exceptional client satisfaction. He 

is al~o a recipient of the Frank Branson Trial Advocacy Award. 

Education 

Bachelors Business Administration - Finance, Southern Methodist University, Cum Laude 

Juris Doctorate, Southern Methodist University Dedman School of Law, Magna Cum Laude 

Honors 

AWO Client's Choice Award 

AWO- 10/10 "Superb" Rating 

Million Dollar Advocates Forum - Life Member Million Dollar Advocate 

Toi:> 100 Trial Lawyer - National Trial Lawyer 

Texas 10 Best Attorneys - American Institute for Personal Injury Attorneys 

Memberships 

US District Court - Northern District of Texas 

US District Court - Southern District of Texas 

US District Court - Eastern District of Texas 

US District Court - Western District of Texas 

American Association for-Justice 

Dallas Bar Association - Torts & Insurance Practice 

Texas Trial Lawyers Association . 

Awards 

2015 
.& 

2017 2016 2015 2014 2014 2012 2012 2009 

{https://www.awo.com/attorneysnso69-
tx-1ennie-bol I inger-4127983.html l 

•. A!!,"~ •.& •••• 
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Contact Rules Attorney Marisa Secco (512) 463-1353 

Lawyers are an indispensable part of the pursuit of justice. They are officers of courts charged with 
safeguarding, interpreting, and applying the law through which justice is achieved. Appellate courts rely on 
counsel to present opposing views of how the law should be applied to facts established in other proceedings. 
The appellate lawyer's role is to present the law controlling the disposition of a case in a manner that clearly 
reveals the legal issues raised by the record while persuading the court that an interpretation or application 
favored by the lawyer's dients is in the best interest of the administration of equal justice under law. 

The duties lawyers owe to the justice system, other officers of the court, and lawyers' dients are generally 
well-defined and understood by the appellate bar. Problems that arise when duties conflict can be resolved 
through understanding the nature and extent of a lawyer's respective duties, avoiding the tendency to 
emphasize a particular duty at the expense of others, and detached common sense. To that end, the following 
standards of conduct for·appellate lawyers are set forth by reference to the duties owed by every appellate 
practitioner. 

Use of these standards for appellate conduct as a basis for motions for sanctions, civil liability or litigation 
would be contrary to their intended purpose and shall not be permitted. Nothing in these standards alters 
existing standards of conduct under the Texas Disciplinary Rules of Professional Conduct, the Texas Rules of 
Disciplinary Procedure or the Code of Judicial Conduct. 

Lawyers' Duties to Clients 

A lawyer owes to a client allegiance, learning, skill, and industry. A lawyer shall employ all appropriate means 
to protect· and advance the client's legitimate rights, claims, and objectives. A lawyer shall not be deterred by a 
real or imagined fear of judicial disfavor or public unpopularity, nor be influenced by mere self-interest. The 
lawyer's duty to a client does not militate against the concurrent obligation to treat with consideration all 
persons involved in the legal process and to avoid the infliction of harm on the appellate process, the courts, 
and the law itself. 

1. Counsel will advise their clients of the contents of these Standards of Conduct when undertaking 
representation. 

2. Counsel will explain the fee agreement and cost expectation to. their clients. Counsel will then endeavor to 
achieve the client's lawful appellate objectives as quickly, efficiently, and'economically as possible. 

3. Counsel will maintain sympathetic detachment, recognizing that lawyers should not become so closely 
associated with clients that the lawyer's objective judgment is impaired. 

4. Counsel will be faithful to their clients' lawful objectives, while mindful of their concurrent duties to the legal 
system and the public good. 
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5. Counsel will explain the appellate process to their clients. Counsel will advise clients of the range of potential 
outcomes, likely costs, timetables, effect of the judgment pending appeal, and the availability of alternative 
dispute resolution. 

\ 

6. Counsel will not foster clients' unrealistic expectations. 

7. Negative opinions of the court or opposing counsel shall not be expressed unless relevant to a client's 
decision process. 

8. Counsel will keep clients informed and involved in decisions and will promptly respond to inquiries. 

9. Counsel will advise their clients of proper behavior, including that civility and courtesy are expected. 

10. Counsel will advise thejr clients that counsel reserves the right to grant accommodations to opposing 
counsel in matters that do not adversely affect the client's lawful objectives. A client has no right to instruct 
a lawyer to refuse reasonable requests made by other counsel. 

11. A client has no right to demand that counsel abuse anyone or eng,age in any offensive conduct. 

12. Counsel will advise clients that an appeal should only be pursued in a good faith belief that the trial court 
has committed error or that there is a reasonable basis for the extension, modification, or reversal of 
existing law, or that an appeal is otherwise warranted. 

13. Counsel will advise clients that they will not take frivolous positions in an appellate court, explaining the 
penalties associated therewith. Appointed appellate counsel in criminal cases shall be deemed to have 
complied with this standard of conduct if they comply with the requirements imposed on appointed counsel 
by courts and statutes. 

Lawyers' Duties to the Court 

As professionals and advocates, counsel assist the Court in the administration of justice at the appellate level. 

Through briefs and oral submissions, counsel provide a fair and accurate understanding of the facts and law 

applicable to their case. Counsel also serve the Court by respecting and maintaining the dignity and integrity of 

the appellate process. 

228 



-
0 0 

1. An appellate remedy should not be pursued unless counsel believes in good faith that error has been 
committed, that there is a reasonable basis for the extension, modification, or reversal of existing law, or 
that an appeal is otherwise warran~ed. 

2. An appellate remedy should not be pursued primarily for purposes of delay or harassment. 

3. Counsel should not misrepresent, mischaracterize, misquote, or miscite the factual record or legal 
authorities. 

4. Counsel will advise the Court of controlling legal authorities, including those adverse to their position, and 
should not cite authority that has been reversed, overruled, or restricted without informing the court of 
those limitations. 

5. Counsel will present the Court with a thoughtful, organized, and clearly written brief. 

6. Counsel will not submit reply briefs on issues previously briefed in order to obtain the last word. 

7. Counsel will conduct themselves before the Court in a professional manner, respecting the decorum and 
integrity of the judicial process. 

8. Counsel will be civil and respectful in all communications with the judges and staff. 

9. Counsel will be prepared and punctual for all Court appearances, and will be prepared to assist the Court in 
understanding the record, controlling authority, and the effect of the court's decision. 

10. Counsel will not permit a client's or their own ill feelings toward the opposing party, opposing counsel, trial 
judges or members of the appellate court to influence their conduct or demeanor in dealings with the 
judges, staff, other counsel, and parties. 

Lawyers' Duties to Lawyers 

Lawyers bear a responsibility to conduct themselves with dignity towards and respect for each other, for the 

sake of maintaining the effectiveness and credibility of th~ system they serve. The duty that lawyers owe their 

dients and the system can be most effectively carried out when lawyers treat each other honorably. 
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1. Counsel will treat each other and all parties with respect. 

2. Counsel will not unreasonably withhold consent to a reasonable request for cooperation or scheduling 
accommodation by opposing counsel.. 

3. Counsel will not request an extension of time solely for the purpose of unjustified delay. 

4. Counsel will be punctual in communications with opposing counsel. 

5. Counsel will not make personal attacks on opposing counsel or parties. 

6. Counsel will not attribute bad motives or improper conduct to other counsel without good cause, or make 
unfounded accusations of impropriety. · 

7. Counsel will not lightly seek court sanctions. 

8. Counsel will adhere to. oral or written promises and agreements with other counsel. 

9. Counsel will neither ascribe to another counsel or party a position that counsel or the party has not taken, 
nor seek to create an unjustified inference based on counsel's statements or conduct. 

10. Counsel will not attempt to obtain an improper advantage by manipulation of margins and type size in a 
manner to avoid court rules regarding page limits. 

11. Counsel will not serve briefs or other communications in a manner or at a time that unfairly limits another 
party's opportunity to respond. 

The Court's Relationship with Counsel 

Unprofessionalism can exist only to the extent it is tolerated by the court. Because courts grant the right to 
practice law, they control the manner in which the practice is conducted. The right to practice requires counsel 
to conduct themselves in a manner compatible with the role of the appellate courts in' administering justice. 
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Likewise, no one more surely sets the tone and the pattern for the conduct of appellate lawyers than appellate 

judges. Judges must practice civility in order to foster professionalism in those appearing before them. 

1. Inappropriate conduct will not be reVl(arded, while exemplary conduct will be appreciated. 

2. The court will take special care not to reward departures from the record. 

3. The court will be courteous, respectful, and civil to counsel. 

4. The court will not disparage the professionalism or integrity of counsel based upon the conduct or 
reputation of counsel's client or co-counsel. 

5. The court will endeavor to avoid the injustice that can result from delay after submission of a case. 

6. The court will abide by the same standards of professionalism that it expects of counsel in its treatment of 
the facts, the law, and the arguments. 

7. Members of the court will demonstrate respect for other judges and courts. 
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Attorney Malpractice: What It Is and How Not to Do It 

By Judith F. Goodman and Sue C Jacobs 

Every lawyer knows that the specter of a malpractice action is more real than it was twenty years ago. It is now 
even more crucial to do everything in your power to supply excellent, ethical, and dedicated service to your 
clients. 

If there is a secret to avoiding or minimizing your risk of being sued, it is to provide the most careful service 
imaginable, to document everything and to apprise your client in advance, and in writing, of the limitations of 
the law and of the lawyer. Your retention letter, signed by the client, must explain what you will and will not do. 
Should you determine not to represent the client, you must send a nonretention letter and, if necessary, advise of 
the appropriate statute of limitations deadlines. While doing all of those things will not guarantee that you will 
never be sued, it will increase the likelihood of a successful defense, and will make you an unattractive target of 
a malpractice action. 

To establish a valid malpractice claim, the plaintiff typically has to prove that: ·(1) the statute oflimitations bas 
not expired; (2) the attorney owed the plaintiff the duty of professional care and breached that duty; and (3) the 
breach proximately resulted in quantifiable damage. 

The statute of limitations is one of the most common affirmative defenses. To be upheld, the court first has to 
determine which statute applies, when the claim accrued, and that the statute bars the claim. Until the early 
1960s, courts held that the cause of action accrued when the attorney performed bis or her work. However, the 
judiciary discovered more recently that this "occurrence rule" barred many legal malpractice claims before the 
plaintiff had even discovered that he or she had a claim. The rule now is the "damage rule," also called the 
"discovery rule." Under the "damage rule," the plaintiff must actually be injured before the statute of limitations 
begins to run. The same is virtually true of the "discovery rule," which tolls the statute of limitations until the 
malpractice plaintiff discovers, or reasonably should have discovered, that the attorney was negligent. At least 
ten states have enacted statutes that apply the discovery rule. However, these states added a fixed cutoff date, 
after which time a claim cannot be made. Other states have statut~rily extinguished the discovery rule. 

While the question of to whom the attorney owes a duty of care used to be easy to answer, that is no longer the 
case. Certainly we owe the duty of care to our clients. In recent years, however, courts have expanded the duty 
of care to an enlarging group of third persons. Recognizing that the older privity rule barred claims by, for 
instance, intended known beneficiaries, the courts began increasing the pool of potential legal malpractice 
plaintiffs to include those persons who suffered a loss as a result of the attorney's negligence:The rules 
involving privity vary from state to state, so it is crucial to ascertain the standards of the particular state where 
the action is brought. i' // , ~ --'J 
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The first step towards eliminating ~vity requirement can be traced to a 10,f California cases. These 
courts held that an attorney may be liable to third parties who are harmed by foreseeable reliance on the 
attorney's actions, and they fashioned a balancing of factors test to determine whether a third party should be 
entitled to sue the attorney. The factors considered were: ( 1) the extent to which the services were intended to 
affect the plaintiff; (2) the foreseeability of harm to the plaintiff; (3) the certainty that the plaintiff was injured; 
(4) the connection between the attorney's negligence and the injury; (5) the public policy of preventing future 
harm; and ( 6) the extent to which allowing such an action would impose an undue burden on the legal 
profession. In applying these factors, CaJifomia courts have imposed liability for the tax consequences of estate 
planning and in securities cases. Other courts across the country have also relaxed the privity requirements. 

Because jurors are not generally familiar with the requirements of proper legal representation, expert witnesses 
must be presented to advise the jury of the standard of care. Since 1960, virtually every state has held that expert 
testimony is admissible to advise jurors as to the standard of care. Likewise, whereas many states previously 
followed what was known as "the locality rule," judging an attorney's practice on a local city, town, or regional 
basis, most states now have statewide uniform s_tandards of care. This development may make plaintiffs' cases 
easier because attorneys are generally loathe to testify against their neighbors, but will testify against attorneys 
practicing in a different area of the state. 

The plaintiff has the burden of proving the connection between the attorney's wrongful conduct and the resulting 
injury. Causation is a question normally left for the fact finder. Most jurisdictions require a plaintiff to show "but 
for" the attorney's alleged negligence, the plaintiff would have obtained the desired result in the action in which 
the attorney represented the plaintiff. 

The successful plaintiff in a malpractice case is usually entitled to economic losses that are the direct result of 
the attorney's malpractice. While it is hard to generalize as to the extent of consequential damages permitted by 
the courts, most courts uphold recovery for foreseeable injuries. 

Violation of the professional code is not malpractice per se. Since the Model Code of Professional Responsibility 
does not provide for a direct malpractice action, the breach of an ethics rule provides only a public, i.e., 
disciplinary remedy, and not a private remedy. · 

How to Avoid Malpractice. The following is a list of one noted commentator's "do's and don'ts": 

• Do not promise a specific outcome. 

• Advise your client regarding fees. 

• Do not ignore your client. 

• Do not prejudice your client. 

• Do not represent adverse interests unless disclosed to the client in writing. 

• Keep a calendar. 

• Obtain your client's prior consent to associate with another attorney. 

• Get help if you are out of your field of regular practice. 

• Do not criticize prior lawyers without all the facts. 

• Do not reveal that you have malpractice insurance. \. 

• Do not defend your own lega,l ,malpractice cl~im. 

• Maintain complete and detailed time records. ~~ 
https://www.americanbar.org/newsletter/publications/gp_solo_magazine _ home/gp _solo _magazine _index/goodman.html 2/3 



....,.., 
Findlaw. Chttp:11www.fiod1aw.0> [ Search Findlaw ---1 
find a Lawyer (http://lawyers.findlaw.com/) Learn About the Law (http://pubHc.findlaw.com/) EindLaw Answers (h 

' . • ... 

I What's your legal issue? I Location 

What's your legal issue? Location 

FINDLAW fHTIP://WWW.FINOLAW COM) / LEARN ABOUT THE LAW (HTIP://PUBL!C,FINDLAW COM/l / 

GUIDE TO HIRING A LAWVER fHTIP://HIREALAWYER.FINDLAW COM/l I 

'·• . e 

CHOOSING THE RIGHT LAWVER (HTIP://HIREALAWYER.FJNOLAW COM/CHOOSfNG-THE-RfGHT-LAWVER.HTMLl / · WHAT IS LEGAL MALPRACTICE? 

What is Legal Malpractice? 

Definition of Legal Malpractice 

Similar to medical malpractice, legal malpractice 

(http://hirealawyer.findlaw.com/attorney-fees-and-agreements/1egal-malpractice-lawsuit

faq.html) occurs when an attorney fails to perform according fo the proscribed 

standards and codes of ethical and professional conduct. Still, not getting the desired 

(or expected) outcome in your case is not enough to warrant a malpractice claim. 

Attorneys must have been negligent, in breach of a contract. or otherwise in violation of 

the American Bar Association's Rules of Professional Conduct 

SEARCH 

(http://www.americanbar.org/groups/professional responsibility/publications/model rules of professional conduct.html) 

(adopted by all state bars except California (http://rules,calbar.ca.goy/Rules/RulesofProfessionalConduct,aspx) ). 

If your lawyer has violated these rules (such as comingling financial accounts or a conflict of interest) or acted 

negligently in some way, you may file a legal malpractice claim. In order to win your case, you would have to show that a 

typical (and competent) lawyer would have prevailed in your case. 

For legal malpractice claims based on negligence, you need to prove the following four elements: 

1. The lawyer owed a duty to provide competent and skillful representation; 

2. The lawyer breach~d the duty by acting carelessly or by making a mistake; 

3. The lawyer's brea?h caused an injury or harm; and 

4. The harm caused a financial loss. 

Terms to Know 
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his own funds. Such act is generally cM'idered to be a breach of his 

fiduciary relationship. 

• Conflict oflnterest(http://djctjonary.findlaw.com/definjtjon/conflict-of-interest.html): A conflict between competing 
duties, as in an attorney's representation of clients with adverse interests. 

• Fiducia,:y,(http:lldictionar:y.findlaw.comldefinitionlfiduciary.htmO: One often in a position of authority who obligates 
himself to act on behalf of another (as in managing money or property) and assumes a duty to act in good faith and 

with care, candor, and loyalty in fulfilling the obligation. 

• Neglect (http:lldictionary.findlaw.comldefin;cionlneglect,htmlj: A disregard of duty resulting from carelessness, 

indifference, or willfulness. 

Working with a Legal Malpractice Lawyer 

Proving legal malpractice is no easy task. In addition to proving the four elements discussed above, you would need to 

show a clear causation. In other words, it must be clear to the court that you would have prevailed in your case had the 

attorney abided by the Rules of Professional Conduct. 

Additionally, facts that may suggest violations of.ethics or professional responsibility are not necessarily actionable. For 

instance, two lawyers who are good friends may eventually end up on opposite sides of the same case. That is not 

necessarily a conflict of interest, as long as it's not a familial relationship, but could be in some circumstances. And while 

your attorney is required to communicate with you in a reasonable manner, failure to return your every phone call is not 

necessarily an act of neglect. 

So these types of cases really come down the specifics and what can be proven as the cause of a given outcome. See 

FindLaw's directory of legal malpractjce attorneys (http://tawyers.ftndlaw.com/lawyer/practjce/Legal-Malpractice) if you 

would like to learn more or need to fife a claim. 

Related Practice Areas 

• Ethics and Professional Responsibility (http://hirealawyer,flndlaw.com/choosjng-the-right-lawyer/ethics-and

professjonal-respoosibility.html) 

• Medical Malpractice (http://hirealawyer.findlaw.com/choosjng-the-rjght-lawyer/medical-malpractice.html) 

4 : 921 · 

Next Steps 

Contact a qualified attorney to make sure your rights and interests get protected. 

I (e.g., Chicago, IL or 60611) Find Lawyers 

Help Me Find a Do-It-Yourself Solution 

• Estate Planning Forms {http://www.uslegalforms.com/ftndlaw/wills/) 

• Divorce Forms (http://www.us!ega(forms.com/findlaw/divorce/) . 
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• Advise the client of any proOns. Q 
• Confirm all instructions or conversations by letter. 

• Do not talk down to your client. 

Not surprisingly, court decisions involving legal malpractice claims demonstrate that scholarship helps achieve a 
greater degree of professionalism. Heightened consciousness of and focus on what triggers liability result in 
practice methods that include as essentials: clarity and fairness in retention; due diligence in factual and legal 
research; adherence to time requirements; and punctuality and integrity in billing practices. Certainly, avoidance 
of professional liability is better than an effective malpractice defense. 

Judith F Goodman and Sue C. Jacobs are partners in the firm of Goodman & Jacobs, New York, New York. 

This article is an abridged and edited version of one that originally appeared on page 30 in The Brief, 
Winter 1998 issue (27:2). 
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Legal malpractice 
Legal malpractice is the term for negligence, breach of fiduciary duty, or ·breach of contract· by an attorney that causes 

harm to his or her client.11 I This occurs when an attorney acts in his or her own interest instead of fulfilling a duty to act in 

the client's interest, to the detriment of the client.111 A claim for legal malpractice may also arise when an attorney 

breaches the contract pursuant to which the client is represented. 

A common basis for a legal malpractice claim arises when an attorney misses a deadline for filing a paper with the court or 

serving a paper on another party, and that error is irrevocably and incurably fatal to the client's case. This situation 

normally arises with the running of the statute of limitations (where the client timely reported a potential basis for a 

lawsuit to the attorney and subsequently authorized its filing, but the attorney failed to timely prepare and file the 

complaint) but can also arise in the context of failing to respond to dispositive motions filed by the opponent or failing to 

timely file a notice of appeal. [21 

A less common basis is where an attorney misses a deadline· and the error, while· not fatal in and of itself to a claim or 

defense, still forces the client to spend far more to resolve the case than would ha~e been necessary otherwise.131 

United States 
Under U.S. Jaw, in order to rise to an actionable level of negligence (an actual breach of a legal duty of care), the injured 

party must show that the attorney's acts were not merely the result of poor strategy, but that they were the result of errors 

that no reason8:bly prudent attorney would make. While the exact definition varies from jurisdiction to jurisdiction, 

typically, the four elements of legal malpractice are (i) an attorney-client relationship, (ii) negligence, (iii) causation, and 

(iv) financial loss.141 

To satisfy the third element, legal malpractice requires proof of what would have happened had the attorney not been 

negligent; that is, "but for" the attorney's negligence ("but for" causation).151 If the same result would have occurred 

without negligence by the attorney, no cause of action will ·be permitted. "But for"· or actual causation can be difficult to 

prove. If the malpractice alleged occurred in litigation, the legal malpractice case may result in a "trial-within-a-trial" 

which delves into the facts of the case for which the client originally retained the attorney.161 

In at least 11 jurisdictions, a person convicted of a crime who then sues his defense attorney must first prove that he was 

factually innocent (in other words, he must first petition for and obtain exoneration from the court that originally 

convicted him before filing suit) and that he was convicted only because of his attorney's negligencePI A plaintiff who has 

lost a civil case must prove that the legal malpractice complained of caused the case to be Jost, so that the plaintiff can then 

recover from the negligent attorney the damages that would have been owed by the underlying defendant.(7] 

See also 
• Fiduciary management 

• Ineffective assistance of counsel 

• Legal abuse 

• Malpractice 

• Professional responsibility 

239 
https:1/en. wikipedia.org/wiki/Legal_ malpractice 1/2 



12/28/2017 Legal malpractice - Wikipedia -
References 0 

1. "Stanley v. Richmond (1995)" (http://law.justia.com/cases/califomia/court-of-appeal/4th/35/1070.html). Justia Law. 
Retrieved 2016-05-26. · 

2. "Legal Malpractice Law and Litigation" (https://www.expertlaw.com/library/malpractice/legal malpractice.html). Expert 
Law. Expertlaw.com. Retrieved 24 May 2017. 

3. See, e.g., "In re Kaiser Grp. lnt'I Inc., No. 00-02263-MFW (Bankr. D. Del. Aug. 17, 2010)" (https://scholar.google.com/ 
scholar case?case=6392701043603714793), Google Scholar. Google. Retrieved 24 May 2017. 

4. "Legal Malpractice Overview :: Justia" (https://www.justia.com/injury/legal-malpractice/). www.justia.com. Retrieved 
2016-05-26. 

5. Viner v. Sweet, 30 Cal. 4th 1232, 70 P.3d 1046, 135 Cal. Rptr. 2d 629 (2003). 

6. Koffler, Joseph H. (1989). "Legal Malpractice Damages in a Trial Within a Trial: A Critical Analysis of Unique 
Concepts: Areas of Unconscionability" (http://scholarship.law.marguette.edu/cgi/viewcontent.cgi?article=1727). 
Marquette Law Review. 73 (1 ): 40. Retrieved 24 May 2017. 

7. Wiley v. County of San Diego, 19 Cal. 4th 532, 966 P.2d 983, 79 Cal. Rptr. 2d 672 (1998). In this case, the Supreme 
Court of California noted that 10 states have already squarely ruled that factual innocence is an essential element of a 
criminal convict's legal malpractice case against his attorney, and proceeded to join them. The Court also noted that 
the exceptions are Indiana, Michigan, and Ohio. 

Retrieved from "https://en.wikipedia.org/w/index.php?title=Legal malpractice&oldid=813747671" 

This page was last edited on 5 December 2017, at 01 :22. 

Text is available under the Creative Commons Attribution-ShareAlike License; additional terms may apply. By using this 
site, you agree to the Terms of Use and Privacy Policy. Wikipedia® is a registered trademark of the Wikimedia 
Foundation, Inc., a non-profit organization. 

https:/len.wikipedia.org/wiki/Legal_malpractice 
240 

212 

https://a.next.westlaw.com/Link/Document/FullText?cite=70+P.+3d+1046 135
https://a.next.westlaw.com/Link/Document/FullText?cite=966+P.+2d+983 79


12/28/2017 Legal Malpractice Overview :: Justia -0 

Legal Malpractice 
Not every mistake made by an attorney is considered legal malpractice. Instead, legal 

malpractice happens when an attorney handles a case inappropriately due to negligence 

or with intent to harm and causes damages to a client. To prevail in a legal malpractice 

lawsuit in most jurisdictions, you will need to prove an attorney-client relationship 

between you and the lawyer, a breach of the duty to provide skillful and competent 
. . . 

representation (negligence), causation, and a financial loss. 

Proving the first element requires you· to show that an attorney gave or promised to give 

you legal advice or assistance, and therefore created an attorney-client relationship in 

which you were owed competent and skillful representation. Usually, this relationship is 

created by a written contract or agreement, but it also can be implied from an attorney's 

actions in-connection with the client's actions. In some·states, ifa client has a·reasonable· 

belief that there is an attorney~client relationship based on an attorney's 

representations, that is enough to find an attorney-client relationship. The nature of this 

element could vary depending on the ethics rules of the State Bar in your state, and 

occasionally attorneys do contest that.there was such a relationship. 

The second element of attorney negligence is similar to the standard for medical 

negligence. In _performin_g le~al services, an attorney must exercise the care, skill, and 

diligence that are commonly exercised by other attorneys in similar conditions and 

circumstances. An attorney can never insure a particular outcome, and a failure to 

choose the best strategic course of action does not necessarily amount to a breach of 

duty. 

In many cases, an attorney chooses a strategy in good faith, and at the time this strategy 
is chosen it is reasonable. However, if a reasonably prudent attorney with the skill and 

competence level necessary to provide the same legal service would not make the 

decision made by the attorney, there may have been a breach of duty. It is also 
important to note that a simple ethics violation is rarely the basis of a legal malpractice 

action, even though it is a breach of duty. 

With regard to the third and fourth elements, you must show that if the attorney had not 

been negligent or otherwise acted wrongfully, you would have been successful in the 

underlying case. It can be challenging to prove that the outcome of a legal proceeding 

would have been different if your attorney had acted differently. When a financial loss 
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would have happened irrespective of the attorney's mistakes, there is no malpractice. 
For example, if your trial attorney failed to communicate with you regularly, but 

whatever information he could have gotten from you would not have changed the. 

outcome of the trial, there is no malpractice. 

Some common kinds of malpractice include failure to meet a filing or service deadline, 

failure to sue within the statute of limitations, failure to perform a conflicts check, 

failure to apply the law correctly to a client's situation, abuse of a client's trust account, 

such as commingling trust account funds with an attorney's personal funds, and failure 

to return telephone calls .. 

In addition to a civil legal malpractice lawsuit, in cases of fraud or theft, the attorney can 

be reported to the State Bar or criminally prosecuted. The state bar may impose 

disciplinary sanctions, such as fines or disbarment. 

https://www.jus1ia.com/injury/legal-malpractice/ 
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LEGAL ETHICS 
Professionalism in Practice™ 

A LAWYERS RESPONSIBILITIES 

1. A lawyer is a representative of clients, an officer of the legal system and a public citizen 

having special responsibility for the quality of justice. Lawyers, as guardians of the law, play a 

vital role in the preservation of society. The fulfillment of this role requires an understanding by 

lawyers of their relationship with and function in our legal system. A consequent obligation of 

lawyers is to maintain the highest standards of ethical conduct. 

2. As a representative of clients, a lawyer performs various functions. As advisor, a lawyer 

provides a client with an informed understanding of the client's legal rights and obligations and 

explains their practical implications. As advocate, a lawyer zealously asserts the clients position 

under the rules of the adversary system. As negotiator, a lawyer seeks a result advantageous to 

the client but consistent with requirements of honest dealing with others. As intermediary 

between clients, a lawyer seeks to reconcile their divergent interests as an advisor and, to a 

limited extent, as a spokesperson for each client. A lawyer acts as evaluator by examining a 

client's affairs and reporting about them to the client or to others. 

3. In all professional functions, a lawyer should zealously pursue client's interests within the 

bounds of the law. In doing so, a lawyer should be competent, prompt and diligent. A lawyer 

should maintain communic~tion with a client concerning the representation. A lawyer should 

keep in confidence information relating to representation of a client except so far as disclosure 

is required or permitted by the Texas Disciplinary Rules of Professional Conduct or other law. 

4. A lawyer's conduct should conform to the requirements of the law, both in professional 

service to clients and in the lawyer's business and personal affairs. A lawyer should use the 
law's procedures only for legitimate purposes .and not to harass or intimidate others. A lawyer 

should demonstrate respect for the legal system and for those who serve it, including judges, 

other lawyers and public officials. While it is a lawyer's duty, when necessary, to challenge the . ' 

rectitude of official action, it is also a lawyer's duty to uphold legal process. 

5. As a public citizen, a lawyer should seek improvement of the law, the administration of justice 

and the quality of service rendered by the legal profession. As a memb_er of a learned 
profession, a lawyer should cultivate knowledge of the law beyond its use for clients, employ 

that knowledge in reform of the law and work to strengthen legal education. A lawyer should be 

mindful of deficiencies in the administration of justice and of the fact that the poor, and 

sometimes persons who are not poor, cannot afford adequate legal assistance, and should 

therefore devote professional time and civic influence in their behalf. A lawyer should aid the 

legal profession in pursuing these objectives and should help the bar regulate itself in the public 

tjj,U .5' 243 
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6. A lawyer should render pubOntere~t legal service. The basic re~nsibility for providing 
legal services for those unable to pay ultimately rests upon the individual lawyer, and personal 

involvement in the problems of the disadvantages can be one of the most rewarding 
experiences in the life of a lawyer. Every lawyer, regardless of professional prominence or 

professional workload, should find time to participate in or otherwise support the provision of 

legal services to the disadvantaged. The provision of free legal services to those unable to pay 
reasonable fees is a moral obligation of each lawyer as well as the profession generally. A 
lawyer may discharge this basic responsibility by providing public interest legal services without 

fee, or at a substantially reduced fee, in one or more of the following areas: poverty law, civil 
rights law, public rights law, charitable organization representation, the administration of justice, 
and by financial support for organizations that provide leg·a1 services to persons of limited 
means. 

7. In the nature of law practice, conflicting responsibilities are encountered. Virtually all difficult 

ethical problems arise from apparent conflict between a lawyer's responsibilities to clients, to the 
legal system and to the lawyer's own interests. The Texas Disciplinary Rules of Professional 
ConQuct prescribe terms for resolving such tensions. They do so by stating minimum standards 
of conduct below which no lawyer can fall without being subject to disciplinary action. Within the 
framework of these Rules many difficult issues of professional discretion can arise. The Rules 
and their Comments constitute a body of principles upon which tt:ie lawyer can rely for guidance 
in resolving such issues through the exercise qf sensitive professional and moral judgment. In 
applying these rules, lawyers may find interpretive guidance in the principles developed in the 
Comments. 

8. The legal profession has a responsibility to assure that its regulation is undertaken in the 
public interest rather than in furtherance of parochial or self-interested concerns of the bar, and 
to insist that every lawyer both comply with its· minimum disciplinary standards and aid in 

securing their observance by o.ther lawyers. Neglect of these responsibilities compromises the 
independence of the profession and the public interest which it serves. 

9. Each lawyer's own conscience is the touchstone against which to test the extent to which his 
actions may rise above the disciplinary standards prescribed by these rules. The desire for the 
respect and confidence of the members of the profession and of the society which it serves 
provides the lawyer the incentive to attain the highest possible degree of ethical conduct. The 
possible loss of that respect and confidence is the ultimate sanction. So long as its practitioners 
are guided by these principles, the law will continue to be a noble profession. This is its 
gre,atness and its strength, which permit of no compromise. 

,_) 
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10. The Texas Disciplinary Rules of Professional Conduct are rules of reason. The Texas 
Disciplinary Rules of Professional Conduct define proper conduct for purposes of professional 
discipline. They are imperatives, cast in the terms shall or shall not. The Comments are cast 
often in the terms of may or should and are permissive, defining areas in which the lawyer has 

professional discretion. When a lawyer exercises such· discretion, whether by acting or not 

acting, no disciplinary action may be taken. The Comments also frequently illustrate or explain 
applications of the rules, in order to provide guidance for interpreting the rules and for practicing 
in compliance with the spirit of the rules. The Comments do not, however, add obligations to the 
rules and no disciplinary action may be taken for failure to conform to the Comments. 

11. The rules presuppose a larger legal context shaping the lawyer's role. That context includes 

court rules and statutes relating to matters of licensure, laws defining specific obligations of 
lawyers and substantive and procedural law in general. Compliance with the rules, as with all 
law in an open society, depends primarily upon understanding and voluntary ·compliance, 

secondarily upon reinforcement by peer and public opinion and finally, when necessary, upon 
enforcement through disciplinary proceedings. The rules and Comments do not, however, 

exhaust the moral and ethical considerations that should guide a lawyer, for no worthwhile 
human activity can be completely defined by legal rules. 

12. Most of the duties flowing from the client-lawyer relationship attach only after the client has 
requested the lawyer to render legal services and the lawyer has agreed to do so. For purposes 
of determining the lawyer's authority and responsibility, individual circumstances and principles 
of substantive law external to these rules determine whether a client-lawyer relationship may be 
found to exist. But there are some duties, such as of that of confidentiality, that may attach 
before a client-lawyer relationship has been established. 

13. The responsibilities of government lawyers, under various legal provisions, including 
constitutional, statutory and common law, may include authority concerning legal matters that 
ordinarily reposes in the client in priyate client-lawyer relationships. For example, a lawyer for a 
government agency may have authority on behalf of the government to decide upon settlement 
or whether to appeal from an adverse judgment. Such authority in various respects is generally 
vested in the attorney general and the state's attorney in state government, and their federal 
counterparts, and the same may be true of other government law officers. Also, lawyers under 

the supervision of these officers may be authorized to represent several government agencies 
in intragovernmental legal controversies in circumstances where a private lawyer could not 
represent multiple private clients. They also may have authority to represent the public interest 
in circumstances where a private lawyer would not be authorized to do so. These rules do not 

abrogate any such authority. ~- '//2A5, ~ / 
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14. These. rules make no attenQto pre~cribe either disciplinary proQures or penalties for 
violation of a rule. 

15. These rules do not undertake to define standards of civil liability of lawyers for professional 
conduct. Violation of a rule does not give rise to a private cause of action nor does it create any 

presumption that a legal duty to a client has been breached. Likewise, these rules are not 
designed to be standards for procedural.decisions. Furthermore, the purpose of these rules can 
be abused when they are invoked by opposing parties as procedural weapons. The fact that a 
rule is a just basis for a lawyer's self-assessment, or for sanctioning a lawyer under the 

administration of a disciplinary authority, does not imply that an antagonist in a collateral 
proceeding or transaction has standing to seek enforcement of the rule. Accordingly, nothing in 
the rules should be deemed to augment any substantive legal duty of lawyers or the extra
disciplinary consequences of violating such a duty. 

16. Moreover, these rules are not intended to govern or affect judicial application of either the 
attorney-client or work product privilege. The fact that in exceptional situations the lawyer under 
the Rules has a limited discretion to disclose a client confidence does not vitiate the proposition 
that, as a general matter, the client has a reasonable expectation that information relating to the 
client will not be voluntarily disclosed and that disclosure of such information may be judicially 
compelled only in accordance with recognized exceptions to the attorney-client and work 
product privileges. 

' 
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1.01 COMPETENT AND DILIGENT 

REPRESENTATION 

(a) A lawyer shall not accept or continue employment in a legal matter which the lawyer knows 
or should know is beyond the lawyer's competence, unless: 

(1) another lawyer who is competent to handle the matter is, with the prior informed 
consent of the client, associatecj in the matter; or 

(2) the advice or assistance of the lawyer i_s reasonably required in an emergency and the 
lawyer limits the advice and assistance to that which is reaso"nably necessary in the 
circumstances. 

(b) In representing a client, a lawyer shall not: 

(1) neglect a legal matter entrusted to the lawyer; or 

(2) frequently fail to carry out completely the obligations that the lawyer owes to a client or 
clients. 

(c) As used in this Rule neglect signifies inattentiveness involving a conscious disregard for the 
responsibilities owed to a client or clients. 

Comment: 

Acc.epting Employment 

1. A lawyer generally should not accept or continue employment in any area of the law in which 
the lawyer is not and will not be prepared to render competent legal services. Competence is 
defined in Terminology as possession of the legal knowledge, skill, and training reasonably 
necessary for the representation. Competent representation contemplates appropriate 
application by the lawyer of that legal knowledge, s!<ill and training, reasonable thoroughness in 
the study and analysis of the law and facts, and reasonable attentiveness to the responsibilities 
owed to the client. 

2. In determining whether a matter is beyond a lawyer's competence, relevant factors include 
the relative complexity and specialized nature _of the matter, the lawyer's general experience in 

the field in question, the preparation and study the.lawyer will be able to give the matter, and £",/ J r 
whether it is feasible either to refer the matter to or associate a lawyer of established '!itf/llJl,(A 
competence in the field in question. The required attention and preparation are determin~4~ · r 
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part by what is at stake; major · ation and complex transactions o arily require more 
elaborate treatment than matters of lesser consequences. 

3. A lawyer may not need to have special training or prior experience to accept employment to 
handle legal problems of a type with which the lawyer is unfamiliar. Although expertise in a 
particular field of law may be useful in some circumstances, the appropriate proficiency in many 
instances is that of a general practitioner. A newly admitted lawyer can be as competent in 
some matters as a practitioner with long experience. Some important legal skills, such as the 
analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal 
problems. Perhaps the most fundamental legal skill consists of determining what kind of legal 
problems a situation may involve, a skill that necessarily transcends any particular specialized 
knowledge. 

4. A lawyer possessing the normal skill and training reasonably necessary for the representation 

of a client in an area of law is not subject to discipline for accepting employment in a matter in 
which, in order to represent the client properly, the lawyer must become more competent in 
regard to relevant legal knowledge by additional study and investigation. If the additional study 
and preparation will result in. unusual delay or expense to the client, the lawyer should not 
accept employment except with the informed consent of the client. 

5. A lawyer offered employment or employed in a matter beyond the lawyer's competence 
generally must decline or withdraw from the employment or, with the prior informed consent of 
the client, associate a lawyer who is competent in the matte_r. Paragraph (a)(2) permits a lawyer, 
however, to give advice or assistance in an emergency in a matter even though the lawyer does 
not have the skill ordinarily required if referral to or consultation with another lawyer would be 
impractical and if the assistance is limited to that which is reasonably necessary in the 

circumstances. 

Competent and Diligent Representation 

6. Having accepted employment, a lawyer should act with competence, commitment and 
dedication to the interest of the client and with zeal in advocacy upon the client's behalf. A 
lawyer should feel a moral or professional obligation to pursue a matter on behalf of a client with 
reasonable diligence and promptness despite opposition, obstruction or personal inconvenience 
to the lawyer. A lawyer's workload should be controlled so that each matter can be handled with 
diligence and competence. As provided in paragraph (a), an incompetent lawyer is subject to 
discipline. 

Neglect 

7. Perhaps no professional shortcoming is more widely resented than procrastination. A client's 
interests often can be adversely affected by the. passage of time or the change of conditions; in 

extreme instances, as when a lawyer overlooks a statute of limitations, the client's legal positi~,~ 4 ~ 
may be destroyed. Under paragraph (b ), a lawyer is subject to professional discipline for 

2
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neglecting a particular legal mQ as well as for frequent failures to Ory out fully the 
obligations owed to one or more clients. A lawyer who acts in good faith is not subject to 

discipline, under those provisions for an isolated inadvertent or unskilled act or omission, tactical 
error, or error of judgment. Because delay can cause a client needless anxiety and undermine 

confidence in the lawyer's trustworthiness,. there is a duty to communicate reasonably with 
clients; see Rule 1.03. 

Maintaining Competence 

8. Because of the vital role of lawyers in the legal process, each lawyer should strive to become 
and remain proficient and competent in the practice of law. To maintain the requisite knowledge 
and skill of a competent practitioner, a lawyer should engage in continuing study and education. 
If a system of peer review has been established, the lawyer should consider making use of it in 
appropriate circumstances. Isolated instances of faulty conduct or decision should be identified 
for purposes of additional study or instruction. · 

~r 
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1.02 SCOPE AND OBJECTIVES OF 

REPRESENTATION 

(a) Subject to paragraphs (b), (c), (d), and (e), (f}, and (g), a lawyer shall abide by a client's 
decisions: 

(1) concerning the objectives and general methods of representation; 

(2) whether to accept an offer of settlement of a matter, except as otherwise authorized by 
law; 

(3) In a criminal case, after consultation with the lawyer, as to a plea to be entered, 
whether to waive jury trial, and whether the client will testify. 

(b) A lawyer may limit the scope, objectives and general methods of the representation if the 
client consents after consultation. 

(c) A lawyer shall not assist or counsel a client to engage in conduct that the lawyer knows is 
criminal or fraudulent. A lawyer may discuss the legal consequences of any proposed course of 
conduct with a client and may counsel and represent a client in connection with the making of a 
good faith effort to determine the validity, scope, meaning or application of the law. 

(d) When a lawyer has confidential information clearly establishing that a client is likely to 
commit a criminal or fraudulent act that is likely to result in substantial injury to the financial 

interests or property of another, the lawyer shall promptly make reasonable efforts under the 
circumstances to dissuade the client from committing the crime or fraud. 

(e) When a lawyer has confidential information clearly establishing that the lawyer's client has 
committed a criminal or fraudulent act in the commission of which the lawyer's services have 
been used, the lawyer shall make reasonable efforts under the circumstances to persuade the 
client to take corrective action. 

(f ) When a lawyer knows that a client expects representation not permitted by the rules of 
professional conduct or other law, the lawyer shall consult with the client regarding the relevant 

limitations on the lawyer's conduct. 

(g) A lawyer shall take reasonable action to secure the appointment of a guardian or other legal 
representative for, or seek other protective orders with respect to, a client whenever the lawyer 
reasonably believes that the client lacks legal competence and that such action should be taken 

&tw-~ 
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Comment: 

Scope of Representation 

1. Both lawyer and client have authority and responsibility in the objectives and means of 
representation. The client has ultimate authority to determine the objectives to be served by 
legal representation, within the limits imposed by law, the lawyer's professional obligations, and 
the agreed scope of representation. Within those limits, a client also has a right to consult with 
the lawyer about the general methods to be used in pursuing those objectives. The lawyer 
should assume responsibility for the means by which the client's objectives are best achieved. 
Thus, a lawyer has very broad discretion to determine technical and legal tactics, subject to the 
client's wishes regarding such matters as the expense to be incurred and concern for third 
persons who might be adversely affected. 

2. Except where prior communications have made it clear that a particular proposal would be 
unacceptable to the client, a lawyer is obligated to communicate any settlement offer to the 
client in a civil case; and a lawyer has a comparable responsibility with respect to. a proposed 
plea bargain in a criminal case. 

3. A lawyer should consult with the client concerning any such proposal, and generally it is for 

the client to decide wheth'er or not to accept it. This principle is subject to several exceptions or 
qualifications. First, in class actions a lawyer may recommend a settt'ement of the matter to the 
court over the objections of named plaintiffs in the case. Second, in insurance defense cases a 
lawyer's ability to implement an insured client's wishes with respect to settlement may be 
qualified by the contractual rights of the insurer under its policy. Finally, a lawyer's normal 
deference to a client's wishes concerning settlement may be abrogated if the client has validly 
relinquished to a third party any rights to pass upon settlement offers. Whether any such waiver 
is enforceable is a question largely beyond the scope of these rules. But see comment 5 below. 
A lawyer reasonably relying on any of these exceptions in not implementing a client's desires 
conc~ming settlement is, however, not subject to discipline under this Rule. 

Limited Scope of Representation 

4. The scope of representation provided by a lawyer may be limited by agreement with the client 
or by the terms under which the lawyer's services are made available to the client. For example, 
a retainer may be for a specifically defined objective.,Likewise, representation provided through 
a legal aid agency may be subject to limitations on the types of cases the agency handles. 
Similarly when a lawyer has been retained.by an insurer to represent an insured, the · 

representation may be limited to matters related to the ·insurance coverage. The scope within 
which the representation is undertaken also may exclude specific objectives or means, such as 

those that the lawyer or client regards as repugnant or imprudent. 
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5._An agreement concerning t ··cope of representation ml.lst acco · · ith the Texas 
Disciplinary Rules of Professional Conduct and other law. Thus, the client may not be asked to 

agree to representation so limited in scope as to violate Rule 1.01, or to surrender the right to 
terminate the lawyer's services or the right to settle or continue litigation that the lawyer might 
wish to handle differently. 

6. Unless the representation is terminated as provided in Rule 1.15, a lawyer should carry 
through to conclusion all matters undertaken for a client. If a lawyer's representation is limited to 
a specific matter or matters, the relationship terminates when the matter has been resolved. If a 
lawyer has represented a client over a substantial period in a variety·of matters, the client may 
sometimes assume that the lawyer will continue to serve on a continuing basis unless the 
lawyer gives notice to the contrary. Doubt about whether a client-lawyer relationship still exists 
should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly 
suppose the lawyer is looking after the clients affairs when the lawyer has ceased to do so. For 

example, if a lawyer has handled a judicial or administrative proce_edihg that produced a result 
adverse to the client but has not been specifically instructed concerning pursuit of an appeal, 
the lawyer should advise the client of the· possil:>ility of appeal before relinquishing responsibility 
for the matter. 

Criminal, Fraudulent and Prohibited Transactions 

7. A lawyer is required to give an honest opinion about the actual consequences that appear 
likely to result from a client's conduct. The fact that a client uses advice in a course of action that 

is criminal or fraudulent does not, of itself, make a lawyer. a party to the .course of action. 
However, a lawyer may not knowingly assist a client in criminal or fraudulent conduct. There is a 
critical distinction between presenting an analysis of legal aspects of questionable conduct and 
recommending the means by which a crime or fraud might be committed with impunity. 

8. When a client's course of action has already begun and is continuing, the lawyer's 
responsibility is especially delicate. The lawyer may not reveal the client's wrongdoing, except 
as permitted or required by Rule 1.05. However, th:e lawyer also must avoid furthering the 
client's unlawful purpose, for example, by suggesting how it might be concealed. A lawyer may 
not continue assisting a client in conduct that the lawyer originally supposes is legally proper but 
then discovers is criminal or fraudulent. Withdrawal from the representation, therefore, may be 

required. See Rule 1.15(a)031.15(a)(1) 

9. Paragraph (c) is violated when a lawyer accepts a general retainer for legal services to an 
enterprise known to be unlawful. Paragraph (c) does not, however, preclude undertaking a 
criminal defense incident to a general retainer for legal services to a lawful enterprise. 

10. The last clause of paragraph (c) recognizes that determining the validity or interpretation of 

a statute or regulation may require a course of action involving disobedience of the statute or 

regulation or of the interpretation placed upon it by governmental authorities. 

~~F 
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11. Paragraph (d) requires a I·, er in certain instances to use reas ·· · ble efforts to dissuade a 

client from committing a crime or fraud. If the services of the lawyer were used by the client in 

committing a crime or fraud paragraph (e) requires the lawyer to use reasonable efforts to 

persuade the client to take corrective action. 

Client Under a Disability 

12. Paragraph (a) assumes that the lawyer is legally authorized to represent the client. The 
usual attorney-client relationship is established and maintained by consenting adults who 
possess the legal capacity to agree to the relationship. Sometimes the relationship can be 
established only by a legally effective appointment of the lawyer to represent a person. Unless 
the lawyer is legally authorized to act for a person under a disability, an attorney-client 
relationship does not exist for the purpose of this rule. 

13. If a legal representative has already been appointed for the client, the lawyer should 
ordinarily look to the representative for decisions on behalf of the client. If a legal representative 

has not been appointed, paragraph (g) requires a lawyer in some situations to take protective 
steps, such as initiating the appointment of a guardian. The lawyer should see to such 

appointment or take other protective steps when it reasonably appears advisable to do so in 
order to serve the client's best interests. See Rule 1.05 (c)(4), d(1) and (d)(2)(i) in regard to the 

lawyer's right to reveal to the court the facts reasonably necessary to secure the guardianship or 
other protective order. 

Zf/LAl--8 
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1.03 COMMUNICATION 

(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly 
comply with reasonable requests for information. 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to 
make informed decisions regarding the representation. 

Comment: 

1. The client should have sufficient information to participate intelligently in decisions concerning 

the objectives of the representation and the means by which they are to be pursued, to the 
extent the client is willing and able to do so. For example, a lawyer negotiating on behalf of a 
client should provide the client with facts relevant to the matter, inform the client of 
communications from another party and take other reasonable steps to permit the client to make 

a decision regarding a serious offer from another party. A lawyer who receives from opposing 
counsel either an offer of settlement in a civil controversy or a proffered plea bargain in a 
criminal case should promptly inform the client of its substance unless prior discussions with the 
client have left it clear that the proposal will be unacceptable.· See Comment 2 to Rule 1.02. 

2. Adequacy of communication depends in part on the kind of advice or assistance involved. For 
example, in negotiations where there is time to explain a proposal the lawyer should review all 

important provisions with the client before proceeding to an agreement. In litigation a lawyer 
should explain the general strategy and prospects of success and ordinarily should consult the 
client on tactics that might injure or coerce others. On the other hand, a lawyer ordinarily cannot 
be expected to describe trial or negotiation strategy in detail. Moreover, in certain situations 
practical exigency may require a lawyer to act for a client without prior consultation. The guiding 
principle is that the lawyer should reasonably fulfill client expectations for information consistent 
with the duty to act in the client's best interests, and the client's overall requirements as to the 
character of representation. 

3. Ordinarily, the information to be provided is that appropriate for a client who is a 
comprehending and responsible adult. However, fully informing the client according to this 

standard may be impractical, as for example, where the client is a child or suffers from mental 
disability; see paragraph 5. When the client is an organization or group, it is often impossible or 

inappropriate to inform every one of its members about its legal affairs; ordinarily, the lawyer 

should address communications to the appropriate officials of the organization. See Rule 1. 13. 
Where many routine matters are involved, a system of limited or occasional rep9rting may be 

arranged with the client. ei'~ Cf 
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4. In some circumstances, a lawyer may be justified in delaying transmission of information 
when the lawyer reasonably believes the client would be likely to react imprudently to an 

immediate communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client 
when the examining psychiatrist indicates thaf disclosure would harm the client. Similarly, rules 
or court orders governing litigation may provide that information supplied to a lawyer may not be 
disclosed to the client. Rule 3.04(d) sets forth the lawyer's obligations with respect to such rules 
or orders. A lawyer may not, however, withhold i'nformation to serve the lawyer's own interest or 

convenience. 

Client Under a Disability · 

5. In addition to communicating ~ith any legal representative, a lawyer should seek to maintain 
reasonable communication with a client under a disability, insofar as possible. When a lawyer 
reasonably believes a client suffers a mental disability or is not legally competent, it may not be 

possible to maintain the usual attorney-client relationship. Nevertheless, the client may have the 
ability to understand, deliberate upon, and reach conclusions about some matters affecting the 
client's own well being. Furthermore, to an increasing extentthe law recognizes intermediate 
degrees of competence. For example, children's opinions regarding their own custody are given 
some weight. The fact that a client suffers a disability does not diminish the desirability of · 

treating the client with attention and respect. See also Rule 1.02( e) and Rule 1.05, Comment 
17. 

4'J,if,5 
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1.05 CONFIDENTIALITY OF INFORMATION 

(a) Confidential information includes both privileged information and unprivileged client 
information. Privileged information refers to the information of a client protected by the lawyer

client privilege of Rule 5.03 of the Texas Rules of Evidence or of Rule 5.03 of the Texas Rules of 
Criminal Evidence or by the principles of attorney-client privilege governed by Rule 5.01 of the 

Federal Rules of Evidence for United States Coutts and Magistrates. Unprivileged client 

information means all information relating to a client or furnished by the client, other than 
privileged information, acquired by the lawyer during the course of or by reason of the 

representation of the client. 

(b) Except as permitted by paragraphs {c) and (d), or as required by paragraphs {e), and (f), a 
lawyer shall not knowingly: 

(1) Reveal confidential information of a client or a former client to: 

(i) a person that the client has instructed is not to receive the information; or 

{ii) anyone else, other than the client, the clients representatives, or the members, 
associates, or employees of the lawyers law firm. 

(2) Use confidential information of a client to the disadvantage of the client unless the 

client consents after consultations. 

(3) Use confidential information of a former client to the disadvantage of the former client 
after the representation is concluded unless the former client consents after consultation 
or the confidential information has become generally known. 

(4) Use privileged information of a client for the advantage of the lawyer or of a third 

person, unless the client consents after consultation. 

(c) A lawyer may reveal confidential information: 

( 1 ) When the lawyer has bee_n expressly authorized to do so in order to carry out the 

representation. 

(2) When the client consents after consultation. 

(3) To the client, the client's representatives, or the members, associates, and employees 

of the lawyer's firm, except when otherwise instructed by the client. ~r/t:) 
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(4) When the lawyer has reason to believe it is necessary to do so in order to comply with 

a court order, a Texas Disciplinary Rule of Professional Conduct, or other law. 

(5) To the extent reasonably necessary to enforce a claim or establish a defense on behalf 
of the lawyer in a controversy between the lawyer and the client. 

(6) To establish a defense to a criminal charge, civil claim or disciplinary complaint against 
the lawyer or the lawyer's associates based upon conduct involving the client or the 
representation of the client. 

(7) When the lawyer has reason to believe it is necessary to do so in order to prevent the 
client from committing a criminal or fraudulent act. 

(8) To the extent revelation reasonably appears necessary to rectify the consequences of 

a client's criminal or fraudulent act in the commission of which the lawyer's services had 
been used. 

(d) A lawyer also may reveal unprivileged client information. 

(1) When impliedly authorized to do so in order to carry out the representation. 

(2) When the lawyer has reason to believe it is necessary to do so in order to: 

(i) carry out the representation effectively; 

(ii) defend the lawyer or the lawyer's employees or associates against a claim of 
wrongful conduct; 

{iii) respond to allegations in any proceeding concerning the lawyer's representation 
of the client; or 

(iv) prove the services rendered to a client, or the reasonable value thereof, or both, 
in an action against another person or organization responsible for the payment of 
the fee for services rendered to the client. 

(e) When a lawyer has confidential information clearly establishing that a client is likely to 
commit a criminal or fraudulent act that is likely to result in de.ath or substantial bodily harm to a 
person, the lawyer shall reveal confidential information to the extent revelation reasonably 

appears necessary to prevent the client from committing the criminal or fraudulent act. 

{f) A lawyer shall reveal confidential information when required to do so by Rule 3.03{a)(2), 
3.03(b), or by Rule 4.01(b). 

~/CI_ 
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1. Both the fiduciary relationship existing between lawyer and client and the proper functioning 

of the legal system require the preservation by the lawyer of confidential information of one who 

has employed or sought to employ the lawyer. Free discussion should prevail between lawyer 
and client in ord_er for the lawyer to be fully informed and for the client to obtain the full benefit of 
the legal system. The ethical obligation of the lawyer to protect the confidential information of 

the client not only facilitates the proper representation of the client but.also encourages potential 

clients to seek early legal assistance. 

2. Subject to the mandatory disdosure requirements of paragraphs (e) and (f) the lawyer 

generally should be required to maintain confidentiality of information acquired by the lawyer 
during the course of or by reason of the representation of the client. This principle involves an 
ethical obligation not to use the information to the detriment of the client or for the benefit of the 
lawyer or a third person. In regard to an evaluation of a matter affecting a client for use by a 
third person, see Rule 2.02. 

3. The principle of confidentiality is given effect not only in the Texas Disciplinary Rules of 
Professional Conduct but also in the law of evidence regarding the attorney-client privilege and 

in the law of agency. The attorney-client privilege, developed through many decades, provides 
the client a right to prevent certain confidential communications from being revealed by 

. . 

compulsion of law. Several sound exceptions to confidentiality have been developed in the 
evidence law of privilege. Exceptions exist in evidence law where the services of the lawyer 

were sought or used by a client in planning or committing a ·crime or fraud as well as where 
issues have arisen as to breach of duty by the lawyer or by the client to the other. 

4. Rule 1.05 reinforces the principles 6f evidence law relating to the attorney-client privilege. 
Rule 1.05 also furnishes considerable protection to ·other information falling outside the scope of 
the privilege Rule 1.05 extends ethical protection generally to unprivileged information relating 
to the client or furnished by the client during the course of or by reason of the representation of 
the client. In this respect Rule 1.05 accords with general fiduciary principles of agency. 

5. The requirement of confidentiality applies to government lawyers who may disagree with the 
policy goals that their representation is designed to advance. 

Disclosure for Benefit of Client 

6. A lawyer may be expressly authorized to make disclosures to carry out the representation 

and generally is recognized as having implied-in-fact authority to make disclosures about a 
client when appropriate in carrying out the representation to the extent that the client's 
instructions do not limit that authority. In litigation, for example,~ lawyer may disclose 

information by admitting a fact that cannot properly be disputed, or in negotiation by m~ / a 
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disclosure that facilitates a saQctory condusion. The effect of Ru\w,1.05 is to require the 

lawyer to invoke, for the client, the attorney-client privilege when applicable; but if the court 
improperly denies the privilege, under paragraph (c)(4) the lawyer may testify as ordered by the 
court or may test the ruling as permitted by Rule 3.04(d). 

7. In the course of a firm's practice, lawyers may disclose to ea.ch other and to appropriate 
employees information relating to a client, unless the client has instructed that particular 
information be confined to specified lawyers. Sub-paragraphs (b)(1)and (c)(3) continue these 
practices concerning disclosure of confidential information within the .firm. 

Use of Information 

8. Following sound principles of agency law, sub-paragrap,hs (b)(2) and (4) subject a lawyer to 
discipline for using information relating to the. representation in a manner disadvantageous to 

the client or beneficial to the lawyer or a third person, absent the informed consent of the client. 
The duty not to misuse client information continues after the client-lawyer relationship has 
terminated. Therefore, the lawyer is.forbidden by sub-paragraph (b)(3) to use, in absence of the 
client's informed consent confidential information of the former client fo the client's 

disadvantage, unless the information is generally known. 

Discretionary Disclosure Adverse to Client · 

9. In becoming privy to information about a client, a lawyer may foresee that the client intends 

serious and perhaps irreparable harm. To the extent a lawyer is prohibited from making 
disclosure, the interests of the potential victim are sacrificed in favor of preserving the client's 
information usually unprivileged information even though the client's purpose is wrongful. On the 
other hand, a client who knows or believes that a lawyer is required or permitted to disclose a 
client's wrongful purposes may be inhibited from revealing facts which would enable the lawyer 
to counsel effectively against wrongful action. Rule 1.05 thus involves balancing the interests of 

one group of potential victims against those of another. The criteria provided by the Rule are 
discussed below. 

10. Rule 5.03 (d)(1) Texas Rules of Civil Evidence (Tex. R. Civ. Evid.), and Rule 5.03 (d)(1 ), 
Texas Rules of Criminal Evidence (Tex R. Crim. Evid.), indicate the underlying public policy of 
furnishing no protection to client information where ttie client seeks or uses the services of the 
lawyer to aid in the commission of a crime or fraud. That public policy governs the dictates of 
Rule 1.05. Where the client is planning or engaging in criminal or fraudulent conduct or where 
the culpability of the lawyer's conduct is involved, full protection of client information is not 

justified. 

11. Several other situations must be distinguished. First, the lawyer may not counsel or assist a 
· · client in conduct that is criminal or fraudulent. See Rule 1.02(c). As noted in the Comment to 

that Rule there can be situations where the lawyer may have to reveal information relating to the 

representation in order to avoid assisting a client's criminal or fraudulent conduct, and s~,;b. 

https://www.legalethicstexas.com/Elhics-Resources/Rules/Texas-Disciplinary-Rules-<Jf-Professional-Conduct/l-CLIENT-LAWYER-RELATIONSHIP/1-0... 4/8 

;1,57 



12/28/2017 .._.,. Texas Center for Legal Ethics~ Confidentiality of lnfonn%n 

paragraph (c)(4) permits doingO. A lawyer's duty under Rule 3.03(0ot to use false or 

fabricated evidence is a special instance of the duty prescribed in Rule 1.02(c) to avoid assisting 
a client in criminal or fraudulent conduct, and sub-paragrc:1ph (c)(4) permits revealing information 
necessary to comply with, Rule 3.03(a) or (b). The same is true of compliance with Rule 4.01. 
See also paragraph (f). 

12. Second, the lawyer may have been innocently involved in past conduct by the client that 
was criminal or fraudulent. In such a situation the lawyer has not violated Rule 1.02(c), because 
to counsel or assist criminal or fraudulent conduct requires knowing that the conduct is of that 

character. Since the lawyer's services were made an instrument of the client's crime or fraud, 
the lawyer has a legitimate interest both in rectifying the consequences of such conduct and in 

avoiding charges that the lawyer's participation was culpable. Sub-paragraph (c)(6) and (8) give 

the lawyer professional discretion to reveal both unprivileged and privileged information in order 
to serve those interests. See paragraph (g). In view of Tex. R. Civ. Evid. Rule 5.03(d)(1 ), and 
Tex. R. Crim. Evid. 5.03(d)(1 ), however, rarely will such information be privileged. 

13. Third, the lawyer may learn that a client intends prospective conduct that is criminal or 
fraudulent. The lawyer's knowledge of the client's purpose may enable the lawyer to prevent 
commission of the prospective crime or fraud. When the threatened injury is grave, the lawyer's 

interest in preventing the harm may be more compelling than the interest in preserving 

confidentiality of information. As stated in sub-paragraph (c)(7), the lawyer has professional 
discretion, based on reasonable appearances, to reveal both privileged and unprivileged 
information in order to prevent the client's commission of any criminal or fraudulent act. In some 

situations of this sort, disclosure is mandatory. See paragraph (e) and Comments 18-20. 

14. The lawyer's exercise of discretion under paragraphs (c) and (d) involves consideration of 
such factors as the magnitude, proximity, and likelihood of the contemplated wrong, the nature 
of the lawyer's relationship with the client and with those who might be injured by the client, the 
lawyer's own involvement in the transaction, and factors that may extenuate the client's conduct 
in question. In any case a disclosure adverse to the client's interest should be no greater than 
the lawyer believes necessary to the purpose. Although preventive action is permitted by 
paragraphs (c) and (d), failure to take preventive action does not violate those paragraphs. But 
see paragraphs (e) and (f). Because these rules do not define standards of civil liability of 
lawyers for professional conduct, paragraphs (c) and (d) do not create a duty on the lawyer to 
make any disclosure and no civil liability is intended to arise from the failure to make such 
disclosure. 

15. A lawy~r entitled to a fee necessarily must be permitted to prove the services rendered in an 

action to collect it, and this necessity is recognized by sub-paragraphs (c)(5) and (d)(2){iv). This 

aspect of the rule, in regard to privileged information, expresses the principle that the 

beneficiary of a fiduciary relationship may not exploit the relationship to the detriment of the 
fiduciary. Any disclosure by the lawyer, however, should be as protective of the clients interests 

as possible. 
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16. If the client is an organizaO, a lawyer also should refer to Ru1Q12 in order to determine 
the appropriate conduct in connection with this Rule. 

Client Under a Disability 

17. In some situations, Rule 1.02(g) requires a lawyer representing a client under a disability to 
seek the appointment of a legal representative for the client or to seek other orders for the 
protection of the client. The client may or may not, in a particular matter, effectively consent to 
the lawyer's revealing to the court confidential information and facts reasonably necessary to 
secure the desired appointment or order. Nevertheless, th~ lawyer is authorized by paragraph 
(c)(4) to reveal such information in order to comply with Rule 1.02(9). See also paragraph 5, 
Comment to Rule 1.03. 

Mandatory Disclosure Adverse to Client 

18. Rule 1.05(e) and (f) place upon a lawyer professional obligations in certain situations to 
make disclosure in order to prevent certain serious crimes by a client or to prevent involvement 
by the lawyer in a client's crimes or frauds. Except when death or serious bodily harm is likely to 
result, a lawyer's obligation is to dissuade the client from committing the crime or fraud or to 
persuade the client to take corrective action; see Rule 1.02 (d) and (e). 

19. Because it is very difficult for a lawyer to know when a client's criminal or fraudulent purpose 
actually will be carried out, the lawyer is required by paragraph ( e) to act only if the lawyer has 
information clearly establishing the likelihood of such acts and consequences. If the information 
shows clearly that the client's contemplated crime or fraud is likely· to result in death or serious 
injury, the lawyer must seek to avoid those lamentable results by revealing information 
necessary to prevent the criminal or fraudulent act. When the threatened crime or fraud is likely 
to have the less serious result of substantial injury to the financial interests or property of 

another, the lawyer is not required to reveal preventive information but may do so in conformity 
. to paragraph (c) (7). See also paragraph (f); Rule 1.02 (d) and (e); and Rule 3.03 (b) and (c). 

20. Although a violation of paragraph (e) will subject a lawyer to disciplinary action, the lawyer's 
decisions whether or how to act should not constitute grounds for discipline unless the lawyer's 
conduct in the light of those decisions was unreasonable under all existing circumstances as 
they reasonably appeared to the lawyer. This construction necessarily follows from the fact that 
paragraph (e) bases the lawyer's affirmative duty to act on how the situation reasonably appears 
to the lawyer, while that imposed by paragraph (f) arises only when a lawyer "knows" that the 

lawyer's services have been misu~ed by the client. See also Rule 3.03(b ). 

Withdrawal 

21. If the lawyer's services will be used by the client in materially furthering a course of criminal 

or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.15(a)(1 ). After withdrawal, 

a lawyer's conduct continues to be governed by Rule 1.~5. However, the lawyer's d~ties o~ h 
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disclosure under paragraph (~ the Rule, insofar as such duties ~andatory, do not survive 
the end of the relationship even though disclosure remains permissible under paragraphs (6), 
(7), and (8) if the further requirements of such paragraph are met. Neither this Rule nor Rule 
1.15 prevents the lawyer from giving notice of the fact of withdrawal, and no rule forbids the 
lawyer to withdraw or disaffirm any opinion, document, affirmation, or the like. 

Other Rules 

22. Various other Texas Disciplinary Rules of Professional Conduct permit or require a lawyer to 
disclose information relating to the representation. See Rules 1.07, 1.12, 2.02, 3.03 and 4.01. In 

addition to these provisions, a lawyer may be obligated by other provisions of statutes or other 
law to give information about a client. Whether another provision of law supersedes Rule 1.05 is 
a matter of interpretation beyond the scope of these Rules, but sub-paragraph (c)(4) protects 
the lawyer from discipline who acts on reasonable belief as to the effect of such laws. 
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1.06 CONFLICT OF INTEREST: GENERAL RULE 

(a) A lawyer shall not represent opposing parties to the same litigation. 

(b) In other situations and except to the extent permitted by paragraph (c), a lawyer shall not 
represent a person if the representation of that person: 

(1) involves a substantially related matter in which that person's interests are materially 
and directly adverse to the interests of another client of the lawyer or the lawyer's firm; or 

(2) reasonably appears to be or become adversely limited by the lawyer's or law firm's 
responsibilities to another client or to a third person.or by the lawyer's or law firm's own 
interests. 

(c) A lawyer may represent a client in the circumstances described in (b) if: 

(1) the lawyer reasonably believes the representation of each client will not be materially 
affected; and 

(2) each affected or potentially affected client consents to such representation after full 
disclosure of the existence, nature, implications, and possible adverse consequences of 
the common representation and the advantages involved, if any. 

(d) A lawyer who has represented multiple parties in a matter shall not thereafter represent any 
of such parties in a dispute among the parties arising out of the matter,. unless prior consent is 
obtained from all such parties to the dispute. 

(e) If a lawyer has accepted representation in violation of this Rule, or if multiple representation 
properly accepted becomes improper under this Rule, the lawyer shall promptly withdraw from 
one or more representations to the extent neces~ary for any remaining representation not to be 

in violation of these Rules. 

(f) If a lawyer would be prohibited by this Rule from engaging in particular conduct, no other 
lawyer while a member or associated with that lawyer's firm\.may engage in that conduct. 

Comment: 

Loyalty to a Client 

~/( 
263 
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1. Loyalty is an essential elen\9rlt in the lawyer's relation~hip to a c~t. An impermissible 
conflict of interest may exist before representation is undertaken, in which event the 
representation should be declined. If such a conflict arises after representation has been 
undertaken, the lawyer must take effective action to eliminate the conflict, including withdrawal if 
necessary to rectify the situation. See also Rule 1.16. When more than one client is involved 
and the lawyer withdraws because a conflict arises after representation, whether the lawyer may 
continue to represent any of the clients is determined by this Rule ·and Rules 1.05 and 1.09. See 

also Rule 1.07(c). Under this Rule, any conflict that prevents a particular lawyer from 

undertaking or continuing a representation of a client also prevents any other lawyer who is or 
becomes a member of or an associate with that lawyer's firm from doing so. See paragraph (f). 

2. A fundamental principle recognized by paragraph (a) is that a lawyer may not represent 
opposing parties in litigation. The term opposing parties as used in this Rule contemplates a 
situation where a judgment favorable to one of the parties· will directly impact unfavorably upon 

the other party. Moreover, as a general proposition loyalty to a client prohibits undertaking 
representation directly adverse to the representation of that client in a substantially related 

matter unless that client's fully informed consent is obtained and unless the lawyer reasonably 
believes that the lawyer's representation will be reasonably protective of that client's interests. 
Paragraphs (b) and (c) express that general concept. 

Conflicts in Litigation 

3. Paragraph (a) prohibits r~presentation of opposing parties in litigation. Simultaneous 
representation of parties whose interests in litigation are not actually directly adverse but where 
the potential for conflict exists, such as co-plaintiffs or co~defendants, is governed by paragraph 
(b ). An impermissible conflict may exist or develop by reason of substantial discrepancy in the 
party's testimony, incompatibility in positions in relation to an opposing party or the fact that 

there are substantially different possibilities of settlement of the claims or liabilities in question. 
Such conflicts can arise in criminal cases as well as civil. The potential for conflict of interest in 
representing multiple defendants in a criminal case is so grave that ordinarily a lawyer should 
decline to represent more than one co-defendant. On the other hand, common representation of 
persons having similar interests is proper if the risk of adverse effect is minimal and the 
requirements of paragraph (b) are met. Compare Rule 1.07 involving intermediation between 
clients. 

Conflict with Lawyer's Own Interests 

4. Loyalty to a client is impaired not only by the representation of opposing parties in situations 

within paragraphs (a)_and (b)(1) but c1lso in any situation when a lawyer may not be able to 
consider, recommend or carry out an appropriate course of action for one client because of the 

lawyer's own interests or responsibilities to others. The conflict in effect forecloses alternatives 

that would otherwise be available to the client. Paragraph (b)(2) addresses such situations. A 
potential possible conflict does not itself necessarily preclude the representation. The critical 

questions are the likelihood that a conflict exists or will eventuate and, if it does, whether ~~~I.,.,//....,._ 
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materially and adversely affedM(e lawyers independent profession · dgment in considering 
alternatives or foreclose courses of action that reasonably should be pursued on behalf of the 

client. It is for the client to decide whether the client wishes to accommodate the other interest 
involved. However, the client's consent to the representation by the lawyer of another whose 

interests are directly adverse is insufficient unless the lawyer also believes that there will be no 
materially adverse effect upon the interests of either client. See paragraph (c). 

5. The lawyer's own interests should not be permitted to have adverse effect on representation 
of a client, even where paragraph (b)(2) is not violated. For example, a lawyer's need for income 

should not lead the lawyer to undertake matters that cannot be handled competently and at a 
reasonable fee. See Rules 1.01 and 1.04. If the probity of a lawyer's own conduct in a 
transaction is in question, it may be difficult for the lawyer to give a client detached advice. A 
lawyer should not allow related business interests to affect representation, for example, by 
referring clients to an enterprise in which the lawyer has an·undisclosed interest. 

Meaning of Directly Adverse 

6. Within the meaning of Rule 1.06(b ), the representation of one client is directly adverse to the 
representation of another client if the lawyer's independent judgment on behalf of a client or the 
lawyers ability or willingness to consider, recommend or carry out a course of action will be or is 

reasonably likely to be adversely affected by the lawyer's representation of, or responsibilities 
to, the other client. The dual representation also is directly adverse if the lawyer reasonably 
appears to be called upon to espouse adverse positions in the same matter or a related matter. 
On the other hand, simultaneous representation in unrelated matters of clients whose interests 
are only generally adverse, such as competing economic enterprises, does not constitute the 
representation of directly adverse interests. Even when neither paragraph (a) nor (b) is 
applicable, a lawyer should realize that a business rivalry or personal differences between two 
clients or potential clients may be so important to one or both that one or the other would 
consider it contrary to its interests to have the same lawyer as its rival even in unrelated 

matters; and in those situations a wise lawyer would forego the dual representation. 

Full Disclosure and Informed Consent 

7. A client under some circumstances may consent to representation notwithstanding a conflict 
or potential conflict. However, as indicated in paragraph (c)(1 ), when a disinterested lawyer 
would conclude that the client should not agree to the representation under the circumstances, 
the lawyer involved should not ask for such agreement or provide representation on the basis of 
the client's consent. When more than one client is involved, the question of conflict must·be 

resolved as to each client. Moreover, there may be circumstances where it is impossible to 
make the full disclosure necessary to obtain informed consent. For example, when the lawyer 

represents different clients in related matters and one of the clients refuses to consent to the 
disclosure necessary to permit the other client to make an informed decision, the lawyer cannot 

properly ask the latter to consent. 
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· 8. Disclosure and consent ar~t formalities. Disclosure sufficient Osophisticated clients may 

not be sufficient to permit less sophisticated clients to provide fully informed consent. While it is 

not required that the disclosure and consent be in writing, it would be prudent for the lawyer to 
provide potential dual clients with at least a written summary of the considerations disclosed. 

9. In certain situations, such as in the preparation of loan papers or the preparation of a 

partnership agreement, a lawyer might have properly undertaken multiple representation and be 
confronted subsequently by a dispute among those clients in regard to that matter. Paragraph 

(d) forbids the representation of any of those parties in regard to that dispute unless informed 
consent is obtained from all of the parties to the dispute who had been represented by the 
lawyer in that matter. 

10. A lawyer may represent parties having antagonistic positions on a legal question that has 
arisen in different cases, unless representation of either client would be adversely affected. 
Thus, it is ordinarily not improper to assert such positions in cases pending in different trial 
courts, but it may be improper to do so in cases pending at the same time in an appellate court. 

11. Ordinarily, it is not advisable for a lawyer to act as advocate against a client the lawyer 
represents in some other matter, even if the other matter is wholly unrelated and even if 
paragraphs (a), (b) and (d) are not applicable. However, there are circumstances in which a 
lawyer may act as advocate against a client, for a lawyer is free to do· so unless this Rule or 

another rule of the Texas Disciplinary Rules of Professional Conduct would be violated. For 
example, a lawyer representing an enterprise with diverse operations may accept employment 
as an advocate against the enterprise in a matter unrelated to any matter being handled for the 
enterprise if the representation of one client is not directly adverse to the representation of the 
other client. The propriety of concurrent representation can depend on the nature of the 
litigation. For example, a suit charging fraud entails conflict to a degree not involved in a suit for 
declaratory judgment concerning statutory interpretation. 

Interest of Person Paying for a Lawyer's Service 

12. A lawyer may be paid from a source other than the client, if the client is informed of that fact 
and consents and the arrar:igement does not compromise the lawyer's duty of loyalty to the 
client. See Rule 1.08(e). For example, when an insurer and its insured have conflicting interests 
in a matter arising from a liability insurance agreement, and the insurer is required to provide 
special counsel for the insured, the arrangement should assure the special counsel's 
professional independence. So also, when a corporation and its directors or employees are 
involved in a controversy in which they have conflicting interests, the corporation may provide 
funds for separate legal representation of the directors or employees, if the clients consent after 

consultation and the arrangement ensures the lawyer's professional independence. 

Non-litigation Conflict Situations 

13. Conflicts of interest in contexts other than litigation sometimes may be difficult to assess~;jjr// 

. 2~ 
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Relevant factors in determini~hether there is p~tential for adver~effect include the duration 
and intimacy of the lawyer's relationship with the client or clients involved, the functions being 

performed by the lawyer, the likelil)ood that actual conflict Will arise and the likely prejudice to 
the client from the conflict if it does arise. The question is often one of proximity and degree. 

14. For example, a lawyer may not represent multiple parties to a negotiation whose interests 
are fundamentally antagonistic to each other, but common ·representation may be permissible 
where the clients are generally aligned in interest even though there is some difference of 
interest among them. 

15. Conflict questions may also arise in estate planning and estate administration. A lawyer may 

be called upon to prepare wills for several family members, such as husband and wife, and, 
depending upon the circumstances, a conflict of interest may arise. In estate administration it 
may be unclear whether the client is the fiduciary or is the estate or trust including its 

beneficiaries. The lawyer should make clear the relationship to the. parties involved. 

16. A lawyer for a corporation or other organization who is also a member of its board of 
directors should determine whether the responsibilities of the two roles may conflict. The lawyer 
may be called on to advise the corporation in matters involving actions of the directors. 
Consideration should be given to the frequency with which such situations may arise, the 
potential intensity of the conflict, the effect of the lawyer's resignation from the board and the 
possibility of the corporation's obtaining legal advice from another lawyer in such situations. If 

there is material risk that the dual role will compromise the lawyer's independence of 
professional judgment, the lawyer should not serve as a director. 

Conflict Charged by an Opposing Party 

17. Raising questions of conflict of interest is primarily the responsibility of the lawyer 
undertaking the representation. In litigation, a court may raise the question when there is reason 
to infer that the lawyer has neglected the responsibility. In a criminal case, inquiry by the court is 
generally required when a lawyer represents multiple defendants; Where the conflict is such as 
clearly to call in question the fair or efficient administration of justice, opposing counsel may 
properly raise the question. Such an objection should be viewed with great caution, however, for 
it can be misused as a technique of harassment. See Preamble: Scope. 

18. Except when the absolute prohibition of this rule applies or in litigation when a court passes 
upon issues of conflicting interests in determining a question of disqualification of counsel, 
resolving questions of conflict of interests may require ·decisions by all affected clients as well as 

by the lawyer. 

Imputed Conflicts, Nonlawyer Employees, and Lawyers Formerly Employed in a 
Nonlawyer Role 

~£14-11. 
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19. A law firm is not prohibite~m representing a client under par.,aph (f) merely because a 
nonlawyer employee of the firm, such as a paralegal or legal secretary, has a conflict of interest 
arising from prior employment or some other source. Nor is a firm prohibited from representing a 
client merely because a lawyer of the firm has a conflict of interest arising from events that 

occurred before the person became a .lawyer, such as work that the person did as a law clerk or 
intern. But the firm must ordinarily screen the person with the conflict from any personal 
participation in the matter to prevent the person's communicating to others in the firm 
confidential information that the person and the firm have a legal duty to protect. See Rule 5.03; 
see also MODEL RULES PROF'L CONDUCT r. 1.10 cmt. 4 (AM. BAR ASS'N 1983); 
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 123 cmt. f (AM. LAW INST. 
2000). 
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1.14 SAFEKEEPI_NG PROPERTY 

(a) A lawyer shall hold funds and other property belonging in whole or in part to clients or third 
persons that are in a lawyer's possession in connection with a representation separate from the 

lawyer's own property. Such funds shall be kept in a separate account, designated as a "trust" 

or "escrow" account, maintained in the state where the lawyer's office is situated, or elsewhere 

with the consent of the client or third person. Other client property shall be identified as such 

and appropriately safeguarded. Complete records of such accou,:it funds and other property 

shall be kept by the lawyer and shall be preserved for a period of five years after termination of 

the representation. 

(b) Upon receiving funds or other property in which a client or third person has an interest, a 

lawyer shall promptly notify the client or third person. Except as stated in this Rule or otherwise 

permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or 

third person any funds or other property that the cl.ient or third person is entitled to receive and, 

upon request by the client or third person, shall promptly render a full accounting regarding such 

property. 

(c) When in the course of representation a lawyer is in possession of funds or other property in 
which both the lawyer and another person claim interests, the property shall be kept separate by 

the lawyer until there is an accounting and severance of their interest. All funds in a trust or . . 

escrow account shall be disbursed only to those persons entitled to receive them by virtue of the 

representation or by law. If a dispute arises concerning their respective interests, the portion in 

dispute shall be kept separate by the lawyer until the dispute-is resolved, and the undisputed 

portion shall be distributed appropriately. 

Comment: 

1. A lawyer should hold property of others with the care required of a professional fiduciary. 

Securities should be kept in a safe deposit box, except when some other form of safekeeping is 
warranted by special circumstances. AU-property which is the property of clients or third persons 
should be kept separate from the lawyer's business and personal property and, if monies, in one 
or more trust accounts. Separate trust accounts may be \\'.arranted when administering estate 

monies or acting in similar fiduciary capacities. Paragraph (a) requires that complete records of 

the funds arid other property be maintained. 

2. Lawyers often receive funqs from third parties from which the lawyer's fee will be paid. These 

funds should be deposited int~ a lawyer's trust account. If there is risk that the client may divert 

the funds without paying the fee, the lawyer is not required to remit the portion from which the 

fee is to be paid. However, a lawyer may not hold funds to coerce a client into accepting ;;ef,'/J;t-;;. 
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lawyer's contention. The dispQ portion of the funds should be kepillin trust and the lawyer 
should suggest means for prompt resolution of the dispute, such as arbitration. The undisputed 
portion of the funds should be promptly distributed to those entitled to receive them by virtue of 
the representation. A lawyer should not use even that portion of trust account funds due to the 
lawyer to make direct payment to general creditors of the lawyer of the lawyer's firm, because 
such a course of dealing increases the risk that all the assets of that account will be viewed as 

the lawyer's property rather than that of clients, and thus as available to satisfy the claims of 
such creditors. When a lawyer receives from a client monies that constitute a prepayment of a 
fee and that belongs to the client until the services are rendered, the lawyer should handle the 
fund in accordance with paragraph (c). After advising the client that the service has been 
rendered and the fee earned, and in the absence of a dispute, the lawyer may withdraw the fund 
from the separate account. Paragraph (c) does not prohibit participation in an IOLTA or similar 
program. 

3. Third parties, such as client's creditors, may have just claims against funds or other property 
in a lawyer's custody. A lawyer may have a duty under applicable law to protect such third-party 
claims against wrongful interference by the client, and accordingly may refuse to surrender the 

property to the client. However, a lawyer should not unilaterally assume to arbitrate a dispute 
between the client and the third party. 

4. The obligations of a lawyer under this Rule are independent of those arising from activity 
other than rend.ering legal service. For example, a lawyer who serves as an escrow agent is 
governed by the applicable law relating to fiduciaries even though the lawyer does not render 

legal services in the transaction. 

5. The "client's security fund" in Texas provides a means through the collective efforts of the bar 
to reimburse persons who have lost money or property as a result of dishonest conduct of a 
lawyer. 

erlk-1nr-
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1.15 DECLINING OR TERMINATING 

REPRESENTATION 

(a) A lawyer shall decline to represent a client or; where representation has commenced, shall 
withdraw, except as stated in paragraph (c), from the representation of a client, if: 

(1) the representation will result in violation of Rule 3.08, otherapplicable rules of 
professional conduct or other law; 

(2) the lawyer's physical, mental or psychological condition materially impairs the lawyer's 
fitness to represent the client; or 

(3) the lawyer is discharged, with or without good cause. 
I 

(b) Except as required by paragraph (a), a lawyer shall not withdraw from representing a client 
unless: 

(1) withdrawal can be accomplished without material adverse effect on the interests of the 
client; 

(2) the client persists in a course of action involving the lawyer's services that the lawyer 
reasonably believes may be criminal or fraudulent; 

(3) the client has used the lawyer's services to·perpetrate a crime or fraud; 

(4) a client insists upon pursuing an objective that the lawyer considers repugnant or 
imprudent or with which the lawyer has fundamental disagreement; 

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's 
services, including an obligation to pay the lawyer's fee as agreed, and has been given 
reasonable warning that the lawyer will withdraw unless the obligation is fulfilled; 

(6) the representation will result in an unreasonable financial burden on the lawyer or has 
been rendered unreasonably difficult by the client; or 

(7) other good cause for withdrawal exis~s. 

(c) When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding 

good cause for terminating the representation. 
. :'4. 
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(d) Upon termination of repreOtation, a lawyer shall take steps to · extent reasonably 

practicable to protect a client's interests, such as giving reasonable notice to the client, allowing 

time for employment of other counsel, surrendering papers and property to which the client is 

entitled and refunding any advance payments of fee that has not been earned. The lawyer may 

retain papers relating to the client to the extent permitted by other law only if such retention will 

not prejudice the client in the subject matter of the representation. 

Comment: 

1. A lawyer should not accept representation in a matter unless it can be performed 

competently, promptly, and without improper conflict of interest See generally Rules 1.01, 1.06, 

1.07, 1.08, and 1.09. Having accepted the representation, a lawyer normally should endeavor to 

handle the matter to completion. Nevertheless, in certain situations the lawyer must terminate 

the representation and in certain other situations the lawyer is permitted to withdraw. 

Mandatory Withdrawal 

2. A lawyer ordinarily must decline employment if the employment will cause the lawyer to 

engage in conduct that the lawyer knows is illegal or that violates the Texas Disciplinary Rules 

of Professional Conduct. Rule 1.15(a)(1 ); cf. Rules 1.02(c), 3.01, 3.02, 3.03, 3.04, 3.08, 4.01, 

and 8.04. Similarly, paragraph (a)(1) of this Rule requires a lawyer to withdraw from employment 

when the lawyer knows that the employment will result in a violation of a rule of professional 

conduct or other law. The lawyer is not obliged to decline or withdraw simply because the client 

suggests such a course of conduct; a client may have made such a suggestion in the ill-founded 

hope that a lawyer will not be constrained by a professional obligation. Cf. Rule 1.02(c) and (d). 

3. When a lawyer has been appointed to represent a client and in certain other instances in 

litigation, withdrawal ordinarily requires approv.al of the appointing authority or presiding judge. 

See also Rule 6.01. Difficulty may be encountered if withdrawal is based on the client's demand 

that the lawyer engage in unprofessional conduct. The tribunal may wish an explanation for the 

withdrawal, while the lawyer may be bound to keep confidential the facts that would constitute 

such an explanation. The lawyer's statement that professional considerations require 

termination of the representation ordinarily should be accepted as sufficient. See also Rule 

1.06(e). 

Discharge 

4. A client has the power to discharge a lawyer at any time, with or without cause, subject to 
liability for payment for the lawyer's services, and paragraph (a) of this Rule requires that the 

discharged lawyer withdraw. Where future dispute about the withdrawal may be anticipated, it 

may be advisable to prepare a written statement reciting the circumsta·nces. 

5. Whether a client ca,:1 discharge an appointed counsel depends on the applicable law. A client 

seeking to do so should be given full explanation of the consequences. In some instances the 

consequences may include a decision by the appointing authority or presiding judge that 

appointment of successor counsel is unjustified, thus requiring the client to repres.en himself 1 . . ~/, ·/3 
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Mentally Incompetent ClientO . l....) 

6. If the client is mentally incompetent, the client may lack the legal capacity to discharge the 
lawyer (see paragraphs 11 and 12 of Comment to Rule 1.02), and in any event the discharge 
may be seriously ad"'.erse to the clien'ts interests. The lawyer should make special effort to help 
the incompetent client C(?nSider the consequences (see paragraph 5 of Comment to Rule 1.03) 
and in. some situations. may initiate proceedings for a conservatorship or similar protection of the 
client. See Rule 1.02(e). 

Optional Withdrawal 

7. Paragraph (b) supplements-paragraph (a) by permitting a lawyer to withdraw from 
representation in some certain additional circumstances. The lawyer has the option to withdraw 
if it can be accomplished without material ,adverse effect on the client's interests. Withdrawal is 

also justified if the client persists in a course of action that the lawyer reasonably believes is 
criminal or fraudulent, for a lawyer is not required to be associated with such conduct even if the 
lawyer does not further it. A lawyer is not required to discontinue the representation until the 
lawyer knows the conduct will be illegal or in violation of these rules, at which point the lawyer's 

withdrawal is mandated by paragraph (a)(1 ). Wi~hdrawal is also permitted if the lawyer's 
services were misused in the past. The lawyer alsc;> may withdraw where the client insists on 
pursuing a repugnant or imprudent objective or one with which the lawyer has fundamental 

disagreement. A lawyer may withdraw if the client refuses, after being duly warned, to abide by 
the terms of an agreement relating to the representation, such as an agreement concerning fees 
or court costs or an agreement limiting the objectives of the representation. 

8. Withdrawal permitted by paragraph (b)(2) through (7) is optional with the lawyer even though . . 

the withdrawal may have a material.adverse effect upon the interests of the client. 

Assisting the Client Upon Withdrawal 

9. In every instance of withdrawal and even if the lawyer has been unfairly discharged by the 
client, a lawyer must take all reasonable steps to mitigate the consequences to the client.· See 
paragraph (d). The laW}'er may retain papers as security for a·fee only to the extent permitted by 

law. 

10. Other rules, in addition to Rule 1.15, require or suggest withdrawal in certain situations. See 
Rules 1.01, 1.05 Comment 22, 1.06(e) and 1.07.(c), 1.11 (c), 1.12(d), and 3.08(a). 

5JL l+/3 
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3.01 MERITORIOU
1

S C·LAIMS AND 

CONTENTIONS 

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless 
the lawyer reasonably believes that there is a basis for doing so that is not frivolous. 

Comment: 

1. The advocate has a duty to use_ legal procedure for the fullest benefit of the client's cause, but 
also a duty not to abuse legal procedure. The law, both procedural and substantive, affects the 
limits within which an advocate may proceed. Likewise, these Rules impose iimitations on the 

types of actions that a lawyer may take on behalf of his client. See Rules 3.02-3.06, 4.01-4.04, 
and 8.04. However, the law is not always clear and never is static. Accordingly, in determining 
the proper scope of advocacy, account must be taken of the law's ambiguities and potential for 
change. 

2. All judicial systems prohibit, at a minimum, the filing of frivolous or knowingly false pleadings, 

motions or other papers with the court Or the assertion in an adjudicatory proceeding of a 
knowingly false claim or defense. A fili~g or assertion is frivolous if it is made primarily for the 
purpose of harassing or ma.liciously injuring a person. It also is frivolous if the lawyer is unable 
either to make a good faith argument that the. action taken is consistent with existing law or that 
it may be supported by a good faith argument for an extension, modification or reversal of 
existing law. 

3. A filing or contention is frivolous if it contains knowingly false statements of fact. It is not 
frivolous, however, merely because the facts have not been first substantiated fully or because · 
the lawyer expects to develop vital evidence only by discovery. Neither is it frivolous even 
though the lawyer believes that the client's position ultimately may not prevail. In addition, this 
Rule does not prohibit the use of a general denial or other pleading to the extent authorized by 
applicable rules of practice or procedure. Likewise, a lawyer for a defendant in any criminal 
proceeding or for the respondent in a proceeding that _could result in commitment may so 
defend the proceeding as to require that every element of the case be established. 

4. A lawyer should conform not only to this Rules prohibition of frivolous filings or assertions but 
also to any more stringent applicable rule of practice or procedure. For example, the duties 

imposed on a lawyer by Rule 11 of the Federal Rules of Civil Procedure exceed those set out in 

this Rule. A lawyer must prep~re all filings subject to Rule 11 in accordance with its 

&/WI+ _ . 2M 
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3.02 MINIMIZING THE BURDENS AND 

DELAYS OF LITIGATION 

In the course of litigation, a lawyer shall not take a position that unreasonably increases the 
costs or other burdens of the case or that unreasonably delays resolution of the matter. 

Comment: 

1. This Rule addresses those situations where ·a lawyer or the lawyer's client perceive the 

client's interests as served by conduct that delays resolution of the maUer or that increases the 
costs or other burdens of a case. Because such tactics are frequently an appropriate way of 
achieving the legitimate interests of the client that are at stake in the litigation, only those 
instances that are unreasonable are prohibited. As to situations where such tactics are 
inconsistent with the client's interests, see Rule 1.01. As to those where the lawyer's conduct is 
motivated primarily by his desire to receive a larger fee, see Rule 1.04 and Comment, 
paragraph 6 thereto. 

2. A lawyer's obligations under this Rule are substantially fulfilled by complying with Rules 3.01, 
3.03, and 3.04 as supplemented by applicable·rules of practice or procedure. See paragraph 4 
to the Comment to Rule 3.01. 

Unreasonable Delay 

3. Dilatory practices indulged in merely for the convenience of lawyers bring the administration 
of justice into disrepute and normally will be unreasonable within the meaning of this Rule. See 
also Rule 1.01 (b) and (c) and paragraphs 6 and 7 of the Comment thereto. This Rule, however, 
does not require a lawyer to eliminate all conflicts between the demands placed on the lawyer's 
time by different clients and proceedings. Consequently, it is not professional misconduct either 
to seek (or as a matter of professional courtesy, to grant) reasonable delays in some matters in 
order to permit the competent discharge of a lawyer's multiple obligations. 

4. Frequently, a lawyer seeks a delay in some aspect of a proceeding in order to serve the 
legitimate interests of the client rather than merely the lawyer's own interests. Seeking such 
delays is justifiable. For example, in order to represent the legitimate interests of the client 

effectively, a diligent lawyer representing a party named as a :defendant in a complex civil or 

criminal action may need more time to prepare a proper response than allowed by applicable 
rules of practice or procedure. Similar considerations may pertain in preparing responses to 
extensive discovery requests. Seeking reasonable delays in such circumstances is both the 

right and the duty of a l~wyer. h{£tJ-/f 
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5. On the other hand, a client ~ seek to have a lawyer delay a pr«Oeding primarily for the 
purpose of harassing or maliciously injuring another. Under this Rule, a lawyer is obliged not to 

take such an action. Se,e also Rule 3.01. It is not a justification that similar conduct is often 
tolerated by the bench and the bar. The question is whether a competent lawyer acting in good 
faith would regard the course of action as having some substantial purpose other than delay 

undertaken for the purpose of harassing or malicious injuring. The fact that a client realizes a 
financial or other benefit from such otherwise unreasonable delay does not make that delay 
reasonable. 

Unreasonable Costs and-Other Elurdens of Litigation 

6. Like delay, increases in the costs or other burdens of litigation may be viewed as serving a 
wide range of interests of the client. Many of these interests are entirely legitimate and merit the 
most stringent protection. Litigation by its very nature often is costly and burdensome. This Rule 

does not subject a lawyer to discipline for taking any actions not otherwise prohibited by these 
Rules in order to fully and effectively protect the legitimate interests of a client that are at stake 
in litigation. 

7. Not all conduct that increases the costs or other burdens of litigation, however, can be 
justified in this manner. One example of such impermissible conduct is a lawyer who counsels 
or assists a client in seeking a multiplication of the costs or other burdens of litigation as the 
primary purpose, because the, client perceives himself as more readily able to bear those 
burdens than is the opponent, and so hop~s to gain an advantage in resolving the matter 

unrelated to the merits of the client's position. 

~,~II 
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3.04 FAIRNESS IN ADJUDICATORY 

PROCEEDINGS 

A lawyer shall not: 

(a) unlawfully obstruct another party's access to evidence; in anticipation of a dispute unlawfully 

alter, destroy or conceal a document or other material that a competent lawyer would believe 

has potential or actual evidentiary value; or counsel or assist another person to do any such act. 

(b) falsify evidence, counsel or assist a witness to testify falsely, or pay, offer to pay, or 

acquiesce in the offer or payment of compensation to a witness or other entity contingent upon 

the content of the testimony of the witness or the. outcome of the case. But a lawyer may 

advance, guarantee, or acquiesce in the payment of: 

(1) expenses reasonably incurred by a witness in attending or testifying; 

(2) reasonable compensation to a witness for his loss of time in attending or testifying; 

(3) a reasonabl~ fee for the professional services of an expert witness. 

(c) except as stated in paragraph (d), in representing a client before a tribunal: 

(1) habitually violate an established rule of procedure or of evidence; 

(2) state or allude to any matter that the lawyer does not reasonably believe is relevant to 

such proceeding or that will not be supported by admissible evidence, or assert personal 
knowledge of facts in issue except when testifying as a witness; 

(3) state a personal opinion as to the justness of a cause, the credibility of a witness, the 

culpability of a civil litigant or the guilt or innocence of an accused, except that a lawyer 

may argue on his analysis of the evidence and other permissible considerations for any 

position or conclusion with respect to the matters stated herein; 

(4) ask any question intended to degrade a witness or other person except where the 

lawyer reasonably believes that the question will lead to relevant and admissible evidence; 

or 

(5) engage in conduct intended to disrupt the proceedings. 

4/JJ JS:' 277 
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(d) knowingly disobey, or advis · e client to disobey, an obligation Qer the standing rules of 

or a ruling by a tribunal except for an open refusal based either on an assertion that no valid 
obligation exists or on the client's willingness to accept any sanctions arising from such 
disobedience. 

(e) request a person other than a client to refrain from voluntarily giving relevant information to 
another party unless: 

( 1 ) the person is a relative or an employee or other agent of a client; and 

(2) the lawyer reasonably believes that the person's interests will not be adversely affected 
by refraining from giving such information. 

' 

Comment: 

1. The procedure of the adversary system contemplates that the evidence in a case is to be 
marshalled competitively by the contending parties. Fair competition in the adversary system is 

secured by prohibitions against destruction or concealment of evidence, improperly influencing 
witnesses, obstructive tactics in discovery proced.ures, and the like. 

2. Documents and other evidence are often essential to establish a claim or defense. The right 
of a party, including the government, to obtain evidence through discovery or subpoena is an 

important procedural right. The exercise of that right can be frustrated if relevant material is 
altered, concealed or destroyed. Applicable law in many jurisdictions, including Texas, makes it 
an offense to destroy material for the purpose of impairing its availability in a pending 
proceeding or one whose commencement can be foreseen; See Texas Penal Code,§§ 37.09(a) 
(1), 37.10(a)(3). See also 18 U.S.C. §§1501-1515. Falsifying evidence is also generally a 
criminal offense. Id. §§37.09(a)(2), 37.1. 0 (a)(1 ), (2). Paragraph (a) of this Rule applies to 
evidentiary material generally, including computerized information. 

3. Paragraph (c)(1) subjects a lawyer to discipline only for habitual abuses of procedural or 
evidentiary rules, including those relating to the discovery process. That position was adopted in 
order to employ the superior ability of the presiding tribunal to assess the merits of such 
disputes and to avoid inappropriate resort to· disciplinary proceedings as a means of furthering 
tactical litig~tion objectives. A lawyer in good conscience should not engage in even a single 
intentional violation of those rules, however, and a lawyer may be subject to judicial sanctions 
for doing so. 

4. Paragraph (c) restates the traditional Texas position regarding the proper role of argument 
and comment in litigation. The obligations imposed by that paragraph to avoid seeking to 

influence the outcome of a matter by introducing irrelevant or improper considerations into the 
deliberative process .are important aspects of a lawyer's duty to maintain the fairness and 
impartiality of adjudicatory proceedings. 

5, By the sam~ tok~n. the advocate's function is to present evidence and ar~ument so that the ~·JI J
cause may be decided according to law. Refraining from abusive or disrupt_ive conduct is a · tpdtd_ 
corollary o! th~ advocate's right to speak on behalf .of litigants. A lawyer may stand firm ~wst /{;; 
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abuse by a tnbunal but shoul~ord rec1procat1on. '...J 

6. Paragraph (d) prohibits the pract.ice of a lawyer not disclosing a client's actual or intended 
noncompliance with a standing rule or particu1a·r ruling of an adjudicatory body or official to other . 
concerned entities. It provides instead that a lawyer must openly acknowledge the client's 
noncompliance. 

7. Paragraph (d) also prohibits a lawyer from disobeying, or advising a client to disobey, any 
such obligations unless either of two circumstances exists. The first is the lawyer's open refusal 
based on an assertion that no valid obligation ex_ists. In order to assure due regard for formal 
rulings and standing rules of practice or procedure, the. lawyer's assertion in this regard should 
be based on a reasonable belief. The second circumstance is that a lawyer may acquiesce in a 

client's position that the sanctions arising from noncompliance are preferable to the costs of 
compliance. This situa.tion can arise in criminal cases, for·example, where the court orders 

disclosure of the identity of an informant to the defendant and the government decides that it 
would prefer to allow the case to be dismissed rather than to make that disclosure. A lawyer 
should consult with a client about the likely consequences of any such act of disobedience 
should the client appear to be inclined to pursue that course: but the final decision in that regard 
rests with the client. 

~~ 
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5.08 PROHIBITED DISCRIMINATORY 

ACTIVITIES 

(a) A lawyer shall not willfully, in connection with an adjudicatory proceeding, except as provided 

in paragraph (b ), manifest, by words or conduct, bias or prejudice based on race, color, national 
origin, religion, disability, age, sex, or sexual orientation towards any person involved in that 
proceeding in any capacity. 

(b) Paragraph (a) does not apply to a lawyer's decision whether to represent a particular person 
in connection with an adjudicatory proceeding, nor to the process of jury selection, nor to 
communications protected as confidential information under these Rules. See R~le 1.05(a),(b). 
It also does not preclude advocacy in connection with an adjudicatory proceeding involving any 

of the factors set out in paragraph (a) if that advocacy: 

(i) is necessary in order to address any substantive or procedural issues raised by the 
proceeding; and 

(ii) is conducted in conformity with applicable rulings and or~ers of a tribunal and 
applicable rules of practice and procedure. 

Comment: 

1. Subject to certain exemptions, paragraph (a) of this Rule prohibits willful expressions of bias 
or prejudice in connection with adjudicatory proceedings that are directed towards any persons 
involved with those proceedings in any capacity. Because the prohibited conduct only must 
occur "in connection with" an adjudicatory proceeding, it applies to misconduct transpiring 
outside of as well as in the presence of the tribunal's presiding adjudicatory official. Moreover, 
the broad definition given to the term "adjudicatory proceeding" under these Rules means that 
paragraph (a)'s prohibition applies to many settings besides conventional litigation in federal or 

, state courts. See Preamble: Terminology (definitions of "Adjudicatory Proceeding" and 
"Tribunal"). 

2. The Rule, however, contains several important limitations and exemptions. The first, found in 

paragraph (a), is that a lawyer's allegedly improper words or conduct must be shown to have 

been "willful" before the lawyer may be subjected to discipline. 

3. In addition, paragraph (b) sets out four exemptions from the prohibition of paragraph (a). The 
first is a lawyer's deci~ion whether to represent a client. The second is any communication 
made by the lawyer that is "confidential" under Rule 1.05(a) and (b). The third is a lawyer's 

. . t!'~~ I~ 2ao 
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communication that is necessO to represent a client properly and \wil:lt complies with applicable 
rulings and orders of the tribunal as well as with applicable rules of practice or procedure. 

4. The fourth exemption in paragraph (b) relates to the lawyer's words or conduct in selecting a 
jury. This exemption ensures that a lawyer will be free to thoroughly probe the venire in an effort 
to identify potential jurors having a bias or prejudice towards the lawyer's client, or in favor of the 

client's opponent, based on, among other things, the factors enumerated in paragraph (a). A 
lawyer should remember, however, that the use of peremptory challenges to remove persons 
from juries based solely on some of the factors listed in paragraph (a) raises separate 
constitutional issues. 

MEMBERSHIP ) 
Join us in bringing professionalism to practice. 
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7.02 COMMUNICATIONS CONCERNING A 

LAWYERS SERVICES 

(a) A lawyer shall not make or sponsor a false or misleading communication about the 
qualifications or the services of any lawyer or firm. A communication is false or misleading if it: 

(1} contains a material misrepresentation of fact or law, or omits a fact necessary to make 
the statement considered as a whole not materially misleading; 

(2) contains any reference in a public media advertisement to past successes or results 
obtained unless 

(i) the communicating lawyer or member of the law firm served as lead counsel in 
the matter giving rise to the recovery, or was primarily responsible for the settlement 
or verdict, 

(ii) the amount involved was actually received by the client, 

(iii) the reference is accompanied by adequate information regarding the nature of 
the case or matter and the damages or injuries sustained by the client, and 

(iv) if the gross amount received is stated, the attorney's fees and litigation expenses 
withheld from the amount are stated as well; 

(3) is likely to create an unjustified expectation about results the lawyer can achieve, or 
states or implies that the lawyer can achieve results by means that violate these rules or 
other law; 

(4) compares the lawyer's services with other lawyers' services, unless the comparison 
can be substantiated by reference to verifiable, objective data; 

(5) states or implies that the lawyer is able to influence improperly or upon irrelevant 
grounds any tribunal, legislative body, or public official; 

(6) designates one or more specific areas of practice in an advertisement in the public 
media or in a solicitation communication unless the advertising or soliciting lawyer is 

competent to handle legal matters in each such area of practice; or 

(7) uses an actor or model to portray a client of the lawyer or law firm. 

. ~Ir 22 
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(b) Rule 7.02(a)(6) does not re~re that a lawyer be certified by theOcas Board of Legal 
Specialization at the time of advertising in a specific area of practice, but such certification shall 

conclusively establish that sµch lawyer satisfies the requirements of Rule 7.02(a)(6) with respect 
to the area(s) of practice in which such lawyer is certified. 

(c) A lawyer shall not advertise in the public_ media or state in a solicitation communication that 
the lawyer is a specialist except as permitted under Rule 7.04 . 

. (d) Any statement or disclaimer required by these rules shall be made in each language used in 
the advertisement or solicitation communication with respect to which such required statement 
or disclaimer relates; provided however, the mere statement that a particular language is 
spoken or understood shall not alone result in the need for a statement or disclaimer in that 
language. 

Comment: 

1. The Rules within Part VII are intended to regulate communications made for the purpose of 
-· obtaining professional employment. They are not intended to affect other forms of speech by 

lawyers, such as political advertisements or political commentary, except insofar as a lawyer's 
eff~rt to obtain employment is linked to a matter of current public debate. 

2. This Rule governs all communications about a lawyer's services, including advertisements 
regulated by Rule 7.04 and· solicitation communications regulated by Rule 7.03 and Rule 7.05. 
Whatever means are used to make known a lawyer's services, statements about them must be 
truthful and nondeceptive. 

3. Sub-paragraph (a)(1) recognizes that statements can be misleading both by what they 
contain and what they leave out. Statements that are false or misleading for either reason are 
prohibited. A truthful statement is misleading if it omits a fact necessary to make the lawyer's 
communication considered as a whole not materially misleading. A truthful statement is also 
mislead;ing if there is a substantial li!<elihood that it will lead a reasonable person to formulate a 
specific conclusion about the lawyer or the lawyer's services for which there is no reasonable 
factual foundation. · 

4. Sub-paragraphs (a)(2) and (3) recognize that truthful statements may create "unjustified 
expectations." For example, an advertisement that truthfully reports that a lawyer obtained a jury 
verdict of a certain amount on behalf of a client would nonetheless be misleading if it were to 
turn outthat-the verdict was overturned on appeal or later compromised for a substantially 
reduced amount, and the advertisement did not disclose such facts as well. Even an 

advertisement that fully and accurately reports a lawyer's achievements on behalf of clients or 

former clients may be misleading if presented so as to lead a reasonable person to form an 

unjustified expectation that the same results could be obtained for other clients in similar 
matters withou\ reference to the specific factual and legal circumstances of each client's case. 

Those unique circumstances would ordinarily preclude advertisements in the public media and 

-
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solicitation communications th , iscuss. the results obtained on betOof a client, such as the 

amount of a damage award, the lawyer's record in obtaining favorable settlements or verdicts, 
as well as those that contain client endorsements. 

5. Sub-paragraph (a)(4) recognizes that comparisons of lawyers' services may also be 

misleading unless those comparisons "can be substantiated by reference to verifiable objective 
data." Similarly, an unsubstantiated comparison of a lawyer's services or fees with the services 
or fees of other lawyers may be misleading if presented with such" specificity as would lead a 

reasonable person to conclude that the comparison can be substantiated. Statements 
comparing a lawyer's services with those of another where the comparisons are not susceptible 
of precise measurement or verification, such as "we are the toughest lawyers in town", "we will 
get money for you when other lawyers can't", or "we are the best law firm in Texas if you want a 
large recovery" can deceive or mislead prospective clients. 

6. The inclusion of a disclaimer or qualifying language may preclude a finding that a statement 
is likely to create unjustified expectations or otherwise mislead a prospective client, but it will not 
necessarily do so. Unless any such qualifications and disclaimers are both sufficient and 
displayed with equal prominence to the information to which they pertain, that information can 
still readily mislead prospective clients into believing that similar results can be obtained for 
them without reference to their specific factual and legal circumstances. Consequently, in order 

not to be false, misleading, or deceptive, other of these Rules require that appropriate 
disclaimers or qualifying language must be presented in the same manner as the 
communication and with equal prominence. See Rules 7.04(q) and 7.05(a)(2). 

7. On the other hand, a simple statement of a lawyer's own qualifications devoid of comparisons 
to other lawyers does not pose .the same risk of being misleading so does not violate sub
paragraph (a)(4). Similarly, a lawyer making a referral to another lawyer may express a good 
faith subjective opinion regarding that other lawyer. 

8. Thus, this Rule does not prohibit communication of information concerning a lawyer's name 
or firm name, address and telephone numbers; the basis on which the lawyer's fee is 
determined, including prices for specific services and payment and credit arrangements; names 
of references and with their consent, names of clients regularly represented; and other truthful 
information that might invite the attention of those seeking legal assistance. When a 
communication permitted by Rule 7 .02 is made in the public media, the lawyer should consult 
Rule 7.04 for further guidance and restrictions. When a communication permitted by Rule 7.02 ., 
is made by a lawyer through a solicitation communication, the lawyer should consult Rules Rule 
7.03 and Rule 7.05 for further guidance and restrictions. 

9. Sub-paragraph (a)(5) prohibits a lawyer from stating or implying that the lawyer has an ability 
to influence a tribunal, legislative body, or other public official through improper conduct or upon 

irrelevant grounds. Such conduct brings the profession into disrepute, even though the improper 
or irrelevant activities referred to are never carried out, and so are prohibited without regard to 

the lawyer's actual intent to engage in such activities. 

~11' 
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10. Paragraphs (a)(6), (b) andQof Rule 7;02 regulate communicafwls concerning a lawyer's 
fields of practice and should be construed together with R_ule 7 .04 or Rule 7 .05, as applicable. If 

a lawyer in a public media advertisement or in a solicitation communication designates one or 
more specific areas of practice, that designation is at least an implicit representation that the 
lawyer is qualified in the areas designated. Accordingly, Rule 7 .02(a)(6) prohibits the 

designation of a field of practice unless the communicating lawyer is in fact competent in the 

area. 

11. Typically, one would expect competency to be measured by special edu~ation, training, or 
experience in the particular area of law· designated. Because certification by the Texas Board of 
Legal Specialization involves special education, training, and experience, certification by the 

Texas Board of Legal Specialization conclusively establishes that a lawyer meets the 
requirements of Rule 7.02(a)(6)in any area in which the Board has certified the lawyer. 
However, competency may be established by means other than;certification by the Texas Board 
of Legal Specialization. See R_ule 7.04(b). 

12. Lawyers who wish to adver:tise in the public media that they specialize should refer to Rule 

7.04. Lawyers who wish to assert a specialty in a solicitation communication should refer to 
Rule 7.05. 

Actor Portrayal Of Clients 

13. Sub-paragraph (a)(7) further protects prospective clients from false, misleading, or 
deceptive advertisements and solicitations by prohibiting the use of actors to portray clients of 
the lawyer or law firm. Other rules prohibit the use of actors to portray lawyers in the advertising 
or soliciting lawyer's firm. See Rules 7.04(9), 7.0S(a). The truthfulness of such portrayals is 

extremely difficult to monitor, and almost inevitably they involve actors whose apparent physical 
and mental attributes differ in a number of material respects from those of the actual clients 
portrayed. 

Communication in a Second Language 

14. The ability of lawyers to communicate in a second language can .facilitate the delivery and 
receipt of legal services. Accordingly, it is in the best interest of the public that potential clients 
be made aware of a lawyer's language ability. A lawyer may state ·a_n ability to communicate in a 
second language without any further elaboration. However, if a lawyer chooses to communicate 
with potential clients in a second language, all statements or disclaimers reguired by the Texas 
Disciplinary Rules of Professional Conduct must also be made in that language. See paragraph 
(d). Communicating some information in one language while communicating the rest in another 

is potentially misleading if the recipient understands only one of the languages. 

$£1-// 
. 285 

https://www.legalethicstexas.com/Ethics-Resources/Rules/Texas-Disciplinary~Rules-of-Professional-ConducWII-INFORMATION-ABOUT-LEGAL-SER... 415 



...... ...,,,, 
Os Center for legal Ethics - Reporting Professional onduct 

Texas Center for 

12128/2017 

LEGAL ETHICS 
Professionalism in Practice™ 

8.03 REPORTING PROFESSIONAL 

MISCONDUCT 

(a) Except as permitted in par~graphs (c) or (d), a lawyer having knowledge that another lawyer 

has committed a violation of applicable rules of professional conduct that raises a substantial 
question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, 
shall inform the appropriate disciplinary authority. 

(b) Except as permitted in paragraphs {c) or (d), a lawyer having knowledge that a judge has 
committed a violation of applicable rules of judicial conduct that raises a substantial question as 
to the judges fitness for office shall inform the appropriate authority. 

(c) A lawyer having knowledge or suspecting that another lawyer or judge whose conduct the 
lawyer is required to report pursuant to paragraphs (a) or (b) of this Rule is impaired by 

chemical dependency on alcoho.1 or dr.ugs or by mental illness may report that person to an 
approved peer assistance program rather than to an appropriate disciplinary authority. If a 
lawyer elects that option, the lawyer's report to the approved peer assistance program shall 
disclose any disciplinary violations that the reporting lawyer would otherwise have to disclose to 
the authorities referred to in paragraphs (a) and (b). 

(d) This rule does not require disclosure of knowledge or information otherwise protected as 

confidential information: 

(1) by Rule 1.05 or 

(2) by any statutory or regulatory provisions applicable to the counseling activities of the 
approved peer assistance program. 

Comment: 

1. Self-regulation of the legal profession requires that members of the profession initiate 
. ' disciplinary investigations when they have knowledge not protected by Rule 1.05 tha~ a violation 

of these rules has occurred. Lawyers have a similar obligation with respect to judicial 
misconduct. Frequently, the existence of a violation cannot be established with certainty until a 
disciplinary investigation has been undertaken. Similarly, an apparently isolated violation may 

indic;:ate a pattern of misconduct that only a disciplinary investigation can uncover. 

Consequently, a lawyer should not fail to report an apparent disciplinary violation merely 

because he ~nnot determine its existence or scope with absolute certainty. Reporting a 
violation is especially important where the victim is unlikely to discover the offense. 

t1/idtf~ 
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2. It should be noted that this !Oe describes only those disciplinaryQlations that must be 

revealed by the disclosing lawyer in order for that lawyer to avoid violating these rules himself. It 
is not intended to, nor does it, limit those actual or suspected violations that a lawyer may 
report. However, if a lawyer were obliged to report every violation of these rules, the failure to 
report any violation would itself be a professional offense. Such a requirement existed in many 
jurisdictions but proved to be unenforceable. This Rule limits the reporting obligation to those 

offenses that a self-regulating profession must vigorously endeavor to prevent. A measure of 
judgment is, therefore, require~ in complying with the provisions of this Rule. Similar 
considerations apply to the reporting of the judicial misconduct. The term "substantial" refers to 
the seriousness of the possible offense and not the quantum of evidence of which the lawyer is 
aware. The term "fitness" has the meanings ascribed to it in the Terminology provisions of these 
Rules. 

3. A report of professional misconduct by a lawyer should be made and processed in 
accordance with Article X of the· State Bar Rules. A lawyer need not report misconduct where 
the report would involve a violation of Rule 1.05. However, a lawyer should encourage a client to 

consent to disclosure where prosecution of the violation would not substantially prejudice the 
client's interests. Likewise, the duty to report professional misconduct does not apply to a lawyer 
retained to represent a lawyer whose past_professional conduct is in question. Such a situation 
is governed by the rules applicable to the client-lawyer·relationship. 
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8.04 MISCONDUCT 

(a) A lawyer shall not: 

(1) violate these rules, knowingly assist or induce another to do so, or do so through the 
acts of another, whether or not such ,violation occurred in the course of a client-lawyer 
relationship; 

(2) commit a serious crime or commit any other criminal act that reflects adversely on the 
lawyer's honesty, trustworthiness or fitness as a lawyer in other respects; 

(3) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 

(4) engage in conduct constituting obstruction of justice; 

(5) state or imply an ability to influence improperly a governm.ent agency or official; 

(6) knowingly assist a judge or judicial officer in conduct that is a violation of applicable 
rules of judicial conduct or other law; 

(7) violate any disciplinary or disability order or judgment; 

(8) fail to timely furnish to the Chief Disciplinary Counsel's office or a district grievance 
committee a response or other information as required by the Texas Rules of Disciplinary 

Procedure, unless he or she in good faith timely asserts a privilege or other legal ground 
for failure to do so; 

(9) engage in conduct that constitutes barratry as defined by the law of this state; 

(10) fail to comply with section 13.01 of the Texas Rules of Disciplinary Procedure relating 
to notification of an attorney's cessation of practice; 

( 11 ) engage in the practice of law when the lawyer is on inactive status or when the 
lawyer's right to practice has been suspended or terminated, including but not limited to 
situations where a lawyer's right to practice has been administratively suspended for 
failure to timely pay required fees or assessments or for failure to comply with Article XII of 

the State Bar Rules relating to Mandatory Continuing Legal Education; or 

( 12) violate any other laws of this state relating to the professional conduct of lawyers and 
to the practice of law. 
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(b) As used in subsection (a)(Q,f this Rul~, serious crime means tOatry; any felony involving 
moral turpitude; any misdemeanor involving theft, embezzlement, or fraudulent or reckless 

misappropriation of money or other property; or any attempt, conspiracy, or solicitation of 
another to commit any of the foregoing crimes. 

Comment: 

1. There are three principal sources of professional obligations for lawyers in Texas: these 
Rules, the State Bar Act, and the State Bar Rules. Article X; section 7 of the State Bar Rules 
contains a listing of the grounds for discipline under those Rules. 

2. Rule 8.04 provides a comprehensive restatement of all forms of conduct that will subject a 
lawyer to discipline under eitherthese Rules, the State Bar Act or the State Bar Rules. In that 
regard, Rule 8.04(a)(1) is intended to correspond to article X, section 7(1) of the State Bar 
Rules; Rules 8.04(a)(2) and 8.04(b) are intended to correspond to the provisions of article X, 
sections 7(8) and 26 of those Rules; and Rules 8.04(a)(7)-(10) are intended to correspond to 
article X, sections 7(3), 7(5), 7(6) and 7(7), respectively, of the State Bar Rules. Rule 8.04(a)(11) 
of these Rules corresponds to a prohibition that was contained in the last (unnumbered) 
paragraph of former article X, section 7. 

3. The only two provisions of article X, section 7 not specifica.lly referred to in Rule 8.04 are 

1
addressed by other Rules. In particular, article X, section 7(2)'s provision for imposing discipline 

on an attorney here for conduct _resulting in that lawyer's discipline in another Jurisdiction is 
provided for by Rule 8.05 of these Rules. Similarly, article .X, section 7(4 )'s provision prohibiting 
a lawyer from failing either to· provide information to a grievance or review committee, or to 
assert grounds for failure to do so, is made a subject of discipline by Rule 8.01 of these -Rules. 
Violations of either of those Rules, in turn, subjects a lawyer to discipline pursuant to Rule 
8.04(a)(1 ). 

4. Many kinds of illegal conduct reflect adversely on fitness to practice la~. However, some 
kinds of offenses carry no such implication. Traditionally in this state, the distinction has been 
drawn in terms of "serious crimes" at,ct other offenses. See Article X, sections 7(8) and 26 ofthe 
State Bar Rules. These Rules continue that distinction by making only those criminal offenses 
either amounting to "serious crimes" or having the salient characteristics of such crimes the 
subject of discipline. See Rules 8.04(a)(2), 8.04(b). 

5. Although a lawyer is personally answerable to the entire criminal law, a lawyer should be 
professionally answerable only_ for offenses that indicate lack of those characteristics relevant to 
his fitness for the practice of law, as "fitness" is defined in these Rules. A pattern of repeated 
offenses, even ones of minor significance when considered separately, can indicate indifference 
to legal obligations that legitimately could call a lawyer's overall fitness to practice into question. 

6. A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief, 

openly asserted, that no valid obligation exists. The provisions of Rule 1.02(d) concerning a 

good faith·challenge to the validity, scope, meaning or application onhe law ap'1~o~c~llenges 

to legal regulation of the practice of law. ~~~ 
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7. Lawyers holding public officOssume legai responsibilities goingQond those of other 

citizens. A lawyer's abuse of public office can suggest an inability to fulfill the professional role of 
attorney. The same is true of abuse of p9sitions of private trust. 
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8.05 JURISDICTION 

(a) A lawyer is subject to the disciplinary authority of this state, if admitted to practice in this 
state or if specially admitted by a court of this state for a particular proceeding. In addition to 
being answerable for his or her conduct occurring in this state, any such lawyer also may be 
disciplined in this state for conduct occurring in another jurisdiction or resulting in lawyer 
discipline in another jurisdiction, if it is professional misconduct under Rule 8.04. 

(b) A lawyer admitted to practice in this state is also subject to the disciplinary authority of this 
state for: 

(1) an advertisement in.the public media that does not comply.with these rules and that is 
broadcast or disseminated in another jurisdiction, even if the advertisement complies with 
the rules governing lawyer advertisements in that jurisdiction, if the broadcast or 

dissemination of the advertisement is intended to be received by prospective clients in this 
state and is intended to secure employment to be p_erformed in this state; and 

(2) a written solicitation communication that does not comply ·with these rules and that is 

mailed in another jurisdiction, even if the communication complies with the rules governing 
written solicitation communications by lawyers in that jurisdiction, if the communication is 
mailed to an addressee in this state or is intended to secure employment to be performed 
in this state. 

Comment: 

1. This Rule describes those lawyers who are subject to the disciplinary auth9rity of this state. It 
includes all lawyers licensed to practice here as well as lawyers admitted specially for a 
particular proceeding. This Rule is not intended to have any effect on the powers ofa court to 
punish lawyers for contempt or for other breaches of applicable rules of practice or procedure. 

2. In modern practice lawyers licensed in Texas frequently ad outside the territorial limits or 
judicial system of this state. In doing so, they remain subject to the governing authority of this 
state. If their activity in another jurisdiction is substantial and continuous, it may constitute the 
practice of law in that jurisdiction. See Rule 5.05. · 

3. If the rules of professional conduct of this state and that other jurisdiction differ, principles of 

conflict of laws may apply. Similar problems can arise when a !awyer is licensed to practice in 
more than one jurisdiction and these jurisdictions impose conflicting· obligations. A related 

problem arises with respect to practice before a federal tribunal, where the.general authority of 

the state to regulate the practice of law must be·reconciled with such authority as federal A~ 
tribunals may have·to regulate practice before them. In such cases. this state wm not imp~~8s G.p'I. 
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discipline for conduct arising irOmnection with the practice of law d~1other jurisdiction or 
resulting in lawyer discipline in another jurisdiction unless that conduct constitutes professional 
misconduct under Rule 8.04. 

4. Normally, discipline will not be imposed in this state for conduct occurring solely in another 
jurisdiction or judicial system and authorized by the rules of professional conduct applicable 
thereto even if that conduct would violate these Rules. 
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Also found in: Dictionary, Thesaurus, Medical, Financial, Acronyms, Encyclopedia, Wikipedia. 

Related to fraud: fraudulently, identity theft, fraudsters 

Fraud 
A false representation of a matter of fact-whether by words or by conduct, by false Qr misleading allegations, or by 
concealment of what should have been disclosed-that deceives and is intended to deceive another so that the individual will 

act upon it to her or his legal injury. 

Fraud is commonly understood as dishonesty calculated for advantage. A person who is dishonest may be called a fraud. In 

the U.S. legal system, fraud is a specific offense with certain features. 

Fraud is most common in the buying or selling of property, including real estate, Personal Property, and intangible property, 

such as stocks, bonds, and copyrights. State and federal statutes criminalize fraud, but not all cases rise to the level of 

criminality. Prosecutors have discretion in determining which cases to pursue. Victims may also seek redress in civil court. 

Fraud must be proved by showing that the defendant's actions involved five separate elements: (1) a false statement of a 

material fact,(2) knowledge on the part of the defendant that the statement is untrue, (3) intent on the part of the defendant to 

deceive the alleged victim, (4) justifiable reliance by the alleged victim on the statement, and (5) injury to the alleged victim as a 

result. 

These elements contain nuances that are not all easily proved. First, not all false statements are fraudulent. To be fraudulent, a 

false statement must relate to a material fact. II should also substantially affect a person's decision to enter into a contract or 

pursue a certain course of action. A false statement of fact that does not bear on the disputed transaction will not be 

considered fraudulent. 

Second, the defendant must know that the statement is untrue. A statement of fact that is simply mistaken is not fraudulent. To 

be fraudulent, a false statement must be made with intent to deceive the victim. This is perhaps the easiest element to prove, 

once falsity and materiality are proved, because most material false statements are designed to mislead. 

Third, the false statement must be made with the intent to deprive the victim of some legal right. 

Fourth, the victim's reliance on the false statement must be reasonable. Reliance on a patently absurd false statement 

generally will not give rise to fraud; however, people who are especially gullible, superstitious, or ignorant or who are illiterate 

may recover damages for fraud if the defendant knew and took advantage of their condition. 

Finally, the false statement must cause the victim some injury that leaves her or him in a worse position than she or he was in 

before the fraud. 

A statement of belief is not a statement of fact and thus is not fraudulent. Puffing, or the expression of a glowing opinion by a 

seller, is likewise not fraudulent. For example, a car dealer may represent that a particular vehicle is "the finest in the lot." 

Although the statement may not be true, it is not a statement of fact, and a reasonable buyer would not be justified in relying on 

it. 

The relationship between parties can make a difference in determining whether a statement is fraudulent. A misleading 

statement is more likely to be fraudulent when one party has superior knowledge in a tran~c~:/ aJd ,~ws that ~!J?lher is 
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relying on that knowledge, than when tho parties possess equal knowledge. For eWle, if the seller of a car with a bad 

engine tells the buyer the car is in excellent running condition, a court is more likely to find fraud if the seller is an auto 

mechanic as opposed to a sales trainee. Misleading statements are most likely to be fraudulent where one party exploits a 

position of trust and confidence, or a fiduciary relationship. Fiduciary relationships include those between attorneys and clients, 

physicians and patients, stockbrokers and clients, and the officers and partners of~ corporation and its stockholders. 

A statement need not be affirmative to be fraudulent. When a person has a duty to speak, silence may be treated as a false 

statement. This can arise if a partywho has knowledge of a fact fails to disclose it to another party who is justified in assuming 

its nonexistence. For example, if a real estate agent fails to disclose that a home is built on a toxic waste dump, the omission 

may be regarded as a fraudulent statement. Even if the agent does not know of the dump, the omission may be considered 

fraudulent. This is constructive fraud, and it is usually inferred when a party is a fiduciary and has a duty to know of, and 

disclose, particular facts. 

Fraud is an independent criminal offense, but it also appears in different contexts as the means used to gain a legal advantage 

or accomplish a specific crime. For example, it is fraud_ for a person to make a false statement on a license application in order 

to engage in the regulated activity. A person who did. so would not be convicted of fraud. Rather, fraud would simply describe 

the method used to break the law or regulation requiring the license. 

Fraud resembles theft in that both involve some form of illegal taking, but the two should not be confused. Fraud requires an 

additional element of False Pretenses created.to induce a victim to turn over property, services, or money. Theft, by contrast, 

requires only the unauthorized taking of another's property with the intent to permanently deprive the other of the property. 

Because fraud involves more planning than does theft, it is punished more severely. 

Federal and state criminal statutes provide for the punishment of persons convicted of fraudulent acti_vity. Interstate fraud and 

fraud on the federal government are singled out for federal prosecution. The most common federal fraud charges are for mail 

and wire fraud. Mail and wire fraud statutes criminalize the use of the mails or interstate wires to create or further a scheme to 

defraud (18 U.S.C.A. §§ 1341, 1342). 

Tax fraud against the federal government consists of the willful attempt to evade or defeat the payment of taxes due and owing 

(I.R.C. §7201 ). Depending on the defendant's intent, tax fraud results in eitl;ler civil penalties or criminal punishment. Civil 

penalties can reach an amount equal to 75 percent of the underpayment. Criminal punishment includes fines and 

imprisonment. The degree of intent necessary to maintain criminal charges for tax fraud is determined on a case~by-case basis 

by the Internal Revenue Service and federal prosecutors. 

There are other federal fraud laws. For example, the fraudulent registration of Aliens is punishabl~ as a misdemeanor under 

federal law (8 U.S.C.A. § 1306). The "victim" in such a fraud is the U.S. government. Fraud violations of banking laws are also 

subject to federal prosecution (18 U.S.C.A. §§ 104 et seq.). 

The Federal Sentencing Guidelines recommend consideration of the intended victim~ of fraud in the sentencing of fraud 

defendants. The guidelines urge an upward departure from standard sentences if the intended victims are especially 

vulnerable. For example, if a defendant markets an ineffective cancer cure, that scheme, if found to be fraudulent, would 

warrant more punishment than a scheme that targets persons generally; and coincidentally happens to injure a vulnerable 

person. Federal courts may require persons convicted of fraud to give notice and an explanation of the conviction to the victims 

of the fraud (18 U.S.C.A. § 3555). 

All states maintain a general criminal statute designed to punish fraud. In Arizona, the s.tatute is called the fraudulent scheme 

and artifice statute. It reads, in pertinent part, that "[a]ny person who, pursuant to a scheme or artifice to defraud, knowingly 

obtains any benefit by means of false or fraudulent pretenses, representations:, promises or material omissions" is guilty of a 

felony (Ariz. Rev. Stat. Ann.§ 1.3-2310(A)). 

States further criminalize fraud in a variety of settings, including trade and commerce: Securities, taxes, real estate, gambling, 

insurance, government benefits, and credit. In Hawaii, for examp!e, fraud on a state tax return is a felony warranting a fine of 

up to $100,000 or three years of imprisonment, or both, and a fraudulent corporate tax return is punished with a fine of 

$500,000 (Haw. Rev. Stat. § 231-36). Other fraud felonies include fraud in the manufactwe or distribution of a controlled 

substance(§ 329-42) and fraud in government elections(§ 19-4). Fraud in the application for and receipt of public assistance 
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benefits is punished according to the illeQain: fraud in obtaining over $20,000 in fooQ!,Jpons is a class B felony; fraud in 

obtaining over $300 in food coupons is a class C felony; and all other public assistanc~ fraud is a misdemeanor(§ 346-34). 

Alteration of a measurement device is fraud and is punished as a misdemeanor (§ 486-136 ). 

In civil court, the remedy for fraud can vary. In most states, a plaintiff may recover "the benefit of the bargain." This is a 

measure of the difference between the represented value and the actual value of the transaction. In some states, a plaintiff may 

recover as actual damages only the value of the property lost in the fraudulent transaction. All states allow a plaintiff to seek 

Punitive Damages in addition to actual damages. This right is exercised most commonly in cases where the fraud is extremely 

dangerous or costly. Where the fraud is contractual, a plaintiff may choose to cancel, or rescind, the contract. A court order of 

Rescission returns all property and restores the parties to their precontract status. 

Fraud is also penalized by administrative agencies and professional organizations that seek to regulate certain activities. Under 

state statutes, a professional may lose a license to work if the license was obtained with a false statement. 

One particularly well publicized area of fraud is Corporate Fraud. Corporate fraud cases are largely governed by the 

Securities Exchange Act of 1934 (15 USCA §§ 78a et seq.), along with other rules and regulations propagated by the 

Securities and Exchange Commission. These laws were a response to the market turmoil during the 1930s and well

publicized corporate fraud cases. 

The Securities Exchange Act and the SEC regulate anything having to do with the trading or selling of securities and stocks. 

They govern fraudulent behavior ranging from stock manipulation to insider trading. They also provide for civil and criminal 

penalties for corporate fraud. 

Despite the act and the SEC, in the early part of the twenty-first century, corporate fraud began to seem endemic. Such well

known companies as energy trader Enron, Telecommunications company WorldCom, cable provider Adelphia, and other 

lesser-known firms went into Bankruptcy as a result of corporate fraud. In light of these events, Congress decided to tighten 

up corporate fraud requirements with the passages of the Sarbanes-Oxley Act of 2002 (U.S. PL 107-204). 

Among other features, Sarbanes-Oxley required expanded and more frequent disclosure by public companies of their finances 

to prevent fraud. It created a Public Company Accounting Oversight Board to register and regulate accounting firms and 

accounting practices. It also enhanced the SEC's power to monitor and investigate compliance with securities laws, adding stiff 

penalties for fraudulent behavior by corporations, their offi.cers, and their accountants. 

Further readings 

Clemency, John. 2002. "Corporate Fraud: Where Should the Buck Really Stop?" American Bankruptcy Institute Journal 21 

(November). 

Ribstein, Larry. 2002. "Market vs. Regulatory Responses to Corporate Fraud: A Critique of the Sarbanes-Oxley Act of 2002." 

Journal of Corporation Law 28 (fall). 
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understood. Constructive fraud can tie pro by a showing of breac~ oflegal·du~ (likeQ,g the trust funds held for another in 
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employed to keep someone froni exercisirig a right, such as a fli!ir trial, by' hiding evider:ice or mi~lt?~~ing th~.oppcising party in a 

lawsuit. (See: constructive fraud, extrinsic fra.ud, intrinsic fraud; fr~ud in the indu~ement, fra~dulent conveyance) 
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fraud noun artfulness, artifice, beguilement, charlatanry, cheating, chicane, chicanery, collusion, covin, cozenage, 

craftiness, crookedness, cunning, deceit, deceitful practice, deceitfulness, deception, deceptiveness, delusiveness, 

dishonesty, dissembling, dissimulation, double-dealing, dupery, duplicity, fabrication, fallacia, fallaciousness, false 

conduct, false representation, falseness, falsification, falsity, fraudulence. fraus, furtiveness, guile, improbity, 

insidiousness, intentional deception, lack of probity, mendacity, misrepresentation, perfidy, pretense, prevarication, 

quackery, ruse, sham, sneakiness, s'ubreption, surreptitiousness, swindling, treachery, trickery, trickiness, 

underhandedness, untruthfulness. wiliness 

Associated concepts: action for fraud, actionable fraud, bad faith, collateral fraud, collusion. constructive fraud, debt 

created by fraud, deceit, discovery of fraud, extrinsic fraud, false representation, fraudulent misrepresentation, fraudulent 

representation, implied fraud, intrinsic fraud, mail fraud, material fraud, misrepresentation, positive fraud, presumptive 
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never dwell together. Nu/la pactione effici potest ut do/us praestetur. It cannot be provided in any contract that fraud can be 

practiced. Nemo ex dolo suo proprio relevetur, aut auxilium capiat. No one is relieved or gains an advantage by his own fraud. 

Nemo videtur fraudare eos qui sciunt et consentiunt. No one is considered as deceiving those who know and consent to his 

acts. Lata culpa dolo aequiparatur. Gross fault or neggigence is equivalent to fraud. Ex dolo malo non oritur actio. No right of 

action can arise out of fraud. Non decipitur qui scit se decipi. A person is not deceived who knows he is being deceived. Fraus 

et do/us nemini patrocinari debent. Fraud and deceit should not excuse anyone. Do/us et fraus nemini patrocinentur; patrocinari 

debent. Deceit and fraud shall excuse or benefit no man; they themselves need to be excused. Do/um ex indiciis perspicuis 

probari convenit. Fraud should be established by clear showings of proof. Aliud est celare, aliud tacere. To conceal is one thing, 

to be silent is another. Do/us circuitu non pergator. Fraud is not purged by circuity. Quod alias bonum et justum est, si per vim 

vel fraudem petatur, ma/um et injustum efficitur. What otherwise is good and just, becomes bad and unjust if it is sought by 

force and fraud. Megna negligentia culpa est; magna culpa do/us est. Gross negligence is fault; gross fault is equivalent to a 

fraud. Do/o ma/o pactumse non servatuuum. An agreement induced by fraud is not valid. Fraus est celare fraudem. It is fr.aud 

to conceal a fraud. 

See also: bad faith, bad repute, betray, bilk, canard, collusion. conversion, deceit, deception, duplicity, embezzlement, 

fake, false pretense, falsehood, falsification, forgery, hoax, hypocrisy, imposture, improbity, indirection, knavery, lie, 

maneuver, misappropriation, misrepresentation, pettifoggery, pretense, pretext, racket, ruse, sham, trick 
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In law, fraud is deliberate deception to secure unfair or unlawful ~ain, or to deprive a victim of a legal right. Fraud itself 

can be a civil wrong (i.e., a fraud victim may sue the fraud perpetrator to avoid the fraud or recover monetary 

compensation), a criminal wrong (i.e., a fraud perpetrator may be prosecuted and imprisoned by governmental 

authorities) or it may cause no loss of money, property or legal right but still be an element of another civil or criminal 

wrong.!11 The purpose of fraud may be monetary gain or other benefits, such as obtaining a passport or travel document, 

driver's license or qualifying for a mortgage by way of false statements.C21 

A hoax is a distinct concept that involves deliberate deception without the intention of gain or of materially damaging or 

depriving a victim. 
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In common law jurisdictions, as a civil Ong, fraud is a tort. While the precise defiOns and requirements of proof vary 

among jurisdictions, the requisite elements of fraud as a tort generally are the intentional misrepresentation or 

concealment of an important fact upon which the victim is meant to rely, and in fact does rely, to the harm of the victim.131 

Proving fraud in a court of law is often said to be difficult.141 That difficulty is found, for instance, in that each and every 

one of the elements of fraud must be proven, that the elements include proving the states of mind of the perpetrator and 

the victim, and that some jurisdictions require the victim to prove fraud by clear and convincing evidence.ISi 
. . 

The remedies for fraud may include rescission (i.e., reversal) of a fraudulently obtained agreement or transaction, the 

recovery of a monetary award to compensate for the harm caused, punitive damages to punish or deter the misconduct, 

and possibly others.ISi 

In cases of a fraudulently induced contract, fraud may serve as a defense in a civil action for breach of contract or specific 

performance of contract. 

Fraud may serve as a basis for a court to invoke its equitable jurisdiction. 

As a criminal offence 
In common law jurisdictions, as a criminal offence, fraud takes many different forms, some general (e.g., theft by false 

pretense) and some specific to particular categories of victims or misconduct (e.g., bank fraud, insurance fraud, ~). 

The elements of fraud as a crime similarly vary. The requisite elements of perhaps most general form of criminal fraud, 

theft by false pretense, are the intentional deception of a victim by false representation or pretense with the intent of 

persuading the victim to part with property and with the victim parting with property in reliance on the representation or 

pretense and with the perpetrator intending to keep the property from the victim.161 

By region 

Canada 

Section 380(1) of the Criminal Code provides the general definition for fraud in Canada: 

380. (1) Every one who, by deceit, falsehood or other fraudulent means, whether or not it is a false pretence 

within the meaning of this Act, defrauds the public or any person, whether ascertained or not, of any 

property, money or valuable security or any service, 

(a) is guilty of an indictable offence and liable to a term of imprisonment not 
exceeding fourteen years, where the subject-matter of the offence is a testamentary 
instrument or the value of the subject-matter of the offence exceeds five thousand 
dollars; or 
(b) is guilty 

(i) of an indictable offence and is liable to imprisonment for a term not 
exceeding two years, or 
(ii) of an offence punishable on summary conviction, where the value of the 
subject-matter of the offence does not exceed five thousand dollarsFI 
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In addition to the penalties outlined Ue, the court can also issue a prohibitioOder under s. 380.2 (preventing a 

person from "seeking, obtaining or continuing any employment, .or becoming or being a volunteer in any capacity, that 

involves having authority over the real property; money or valuable security of another person"). It can also make a 

restitution order under s. 380.3.181 · 

The Canadian courts have held that the offence consists of two distinct elements: 

• A prohibited act of deceit, falsehood or other fraudulent means. In the absence of deceit or falsehood, the 
courts will look objectively for a "dishonest act"; and 

• The deprivation must be caused by the prohibited act, and deprivation must relate to property, money, valuable 
security, or any service.191 

The Supreme Court of Canada has held that deprivation is satisfied on proof of detriment, prejudice or risk of prejudice; it 

is not essential that there be actual loss.1101 Deprivation of confidential information, in the nature of a trade secret or 

copyrighted material that has commercial value, has also been held to fall within the scope of the offence.1111 

China 

Zhang Yingyu's story collection The Book·of Swindles (https://cup.columbia.edu/book/the-book-of-swinclles/9780231178 

631) (ca. 1617) testifies to rampant commercial fraud, especially involving itinerant businessmen, in late Ming China.1121 

The journal Science reported ·in 2017 that fraud is rife in Chinese academia, resulting in numerous article retractions and 

harm to China's international prestige.1131 The Economist, CNN, and other media outlets regularly report on incidents of 

fraud or bad faith in Chinese business and trade practices.114111511161 Forbes cites cybercrime as a persistent and growing 

threat to Chinese consumers.1171 

United Kingdom 

England, Wales, and Northern Ireland 

BBC News Online reported in 2016 that the estimated value lost through fraud in the UK was £193 billion a year.1181 

As at November 2017 Fraud is the most common criminal offence iri the UK according to a study by Crowe Clark 

Whitehill, Experian and the Centre for Counter Fraud Studies. !191 The study suggests the UK loses over £190 billion per 

year to fraud. £190 billion is more than 9% of'the UK's projected GDP for 2017 ($2,496 (£2,080) billion according to 

Statistics Times), The estimate for fraud in the UK figure is more than the entire GDP of countries such as Romania, Qatar 

and Hungary. 1201 

According to another review by the UK anti-fraud charity Fraud Advisory Panel (FAP), business fraud accounted for 

£144bn, while fraud against individuals was estimated at £9.7bn. The FAP has been particularly critical of the support 

available from the police to victims of fraud in the UK outside of London. Although victims of fraud are generally referred 

to the UK's national fraud and cyber crime reporting centre, Action Fraud, the FAP found that there was "little chance" 

that these crime reports would be followed up with any kind of substantive law enforcement action by UK authorities, 

according to the report.1211 

In July 2016 it was reported that fraudulent activity levels in the UK increased in the 10 years to 2016 from £52 billion to 

£193bn. This figure would be a conservative estimate, since as the former commissioner of the City of London Police, 

Adrian Leppard, has said, only 1 in 12 such crimes are actually reported.1221 Donald Toon, director of the NCA's economic 
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Figures released in October 2015 frorOe Crime Survey of England and Wales Qd that there had been 5.1 million 

incidents of fraud in England and Wales in the previous year, affecting an estimated one in 12 adults and making it the 

most common form of crimeJ23J 

Also in July 2016, the Office for National Statistics {ONS) st~ted "Almost six million fraud and cyber crimes were 

committed last year !n England and Wales and estimated there were two million computer misuse offences and 3.8 million 

fraud offences in the 12 months to the end of March 2016." Fraud affects one in ten people in the UK. According to the 

ONS most frauds relate to bank account fraud. These figures are separate from the headline estimate that another 6.3 

million crimes {distinct from frauds) were perpetrated" in the UK against adults in the year to March 2016.1241 

Fraud is apparently low on the list UK law enforcement priorities. Controversially, the crime does not feature on a new 

"Crime Harm Index" published by the Office for National Statistics. Michael Levi, professor of criminology at Cardiff 

University, remarked in August 2016 that it was 'deeply regrettable' fraud is being left out of the first index despite being 

the most common crime reported to police in the UK. Professor Levi said 'If you've got some categories that are excluded, 

they are automatically left out of the police's priorities.'1251. The Chief of the National Audit Office (NAO), Sir Anyas Morse 

has also said "For too long, as a low-value but high-volume crime, online fraud has been overlooked by government, law 

enforcement and industry. It is now the most commonly experienced crime in England and Wales and demands an urgent 

response."126J 

Fraud Act 

The Fraud Act 2006 (c 35) is an Act of the Parliament of the United Kingdom. It affects England and Wales and Northern 

Ireland. It was given Royal Assent on 8 November 2006, and came into effect on 15 January 2007;1271 

The Act gives a statutory definition of the criminal offence of fraud, defining it in three classes-fraud by false 

representation, fraud by failing to disclose information, and fraud by abuse of position. It provides that a person found 

guilty of fraud is liable to a fine or imprisonment for up to twelve months on summary conviction {six months in Northern 

Ireland), or a fine or imprisonment for up to ten years on conviction on indictment. This Act largely replaces the laws 

relating to obtaining property by deception, obtaining a pecuniary advantage and other offences· that were created under 

the Theft Act 1978. 

Serious Fraud Office 

The Serious Fraud Office (United Kingdom) is an arm of the Government of the United Kingdom, accountable to the 

Attorney-General. 

National Fraud Authority 

The National Fraud Authority {NFA) is the government agency co-ordinating the counter-fraud response in the UK. 

CIFAS - The UK's Fraud Prevention Service 

CIFAS - The UK's Fraud Prevention Service, is a not-for-profit membership association representing the private and 

~ublic sectors. CIF AS is dedicated to the prevention of fraud, including staff fraud, and the identification of financial and 

related crime. 

In July 2016 the BBC referred to a recently published CIFAS report which estimated the annual cost of fraud in the UK 

was £193bn - equal to nearly £3,000 per head of population.l281 
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A CIFAS study found that the number Oported cases of identity fraud jumped bo per cent between 2014 and 2015. 

Drawing from its reporting database of 261 organisations, CIFAS found that 148,463 people reported having their identity 

stolen in 2015, up from 94,492 the previous year. The rise of social media_has been blamed. qFAS has warned that social 

media sites such as Facebook, Twitter and Linkedln are becoming a "hunting ground" for fraudsters.1291 

United States 

Criminal fraud 

The proof requirements for criminal fraud charges in the United States are essentially the same as the requirements for 

other crimes: guilt must be proved beyond a reasonable doubt. Throughout the ur:iited States fraud charges can be 

misdemeanors or felonies depending on the amount of loss involved. High value frauds can also include additional 

penalties. For example, in California losses of $500,000 or more will result in an extra two, three, or five years in prison in 

addition to the regular penalty for the fraud.130) 

The U.S. government's 2006 fraud review concluded that fraud is a signifi~antly under-reported crime, and while various 

agencies and organizations were attempting to tackle the issue, greater co-operation was needed to achieve a real impact 

in the public sector.1311 The scale of the problem pointed to the need for a small but high-powered body to bring together 

the numerous counter-fraud initiatives that existed. 

According to Bloomberg, auto loan application fraud rates in the United States has been steadily rising over the past few 

years. This type of fraud expected to double from about $2-3 billion in 2015 to $4-6 billion in 2017.1321 

Civil fraud 

Although elements may vary by jurisdiction and the specific allegations made by a plaintiff who files a lawsuit that alleged 

fraud, typical elements of a fraud case in the United States are that:1331 

1. somebody misrepresents a material fact in order to obtain action or forbearance by another person, 

2. the other person relies upon the misrepresentation, and 

3. the other person suffers injury as a result of the act or forbearance taken in reliance upon the misrepresentation. 

To establish a civil claim of fraud, _most jurisdictions in the United States require that each element of a fraud claim be 

plead with particularity and be proved by a preponderance of the evidence,1341 meaning that it is more likely than not that 

the fraud occurred. Some jurisdictions impose a higher evidentiary standard, such as Washington State's requirement that 

the elements of fraud be proved with clear, cogent, and convincing evidence (very probable evidence),1351 or Pennsylvania's 

requirement that common law fraud be proved by clear and convincing evidence.1361 

The measure of damages in fraud cases is normally computed using one of two rules:1371 

1. the •benefit of bargain" rule, which allows for recovery of damages in the amount of the difference between the value 
of the property had it been as represented and its actual value; or r-

2. out-of-pocket loss, which allows for the recovery of damages in the amount of the difference between the value of 
what was given and the value of what was received. 

Special damages may be allowed if shown to have been proximately caused by defendant's fraud and the damage amounts 

are proved with specificity. 

Many jurisdictions permit a plaintiff in a fraud case to seek punitive or exemplary damages.1381 

Cost 
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The typical organization loses five p~nt of its annual revenue to fraud, with a median loss of $160,000. Frauds 

committed by owners and executives were more than nine times as costly as employee fraud. The industries most 

commorily affected are banking, manufacturing, and govemment.1391 · 

Types of fraudulent acts 
Fraud can be committed through many media, including mail, wire, phone, 

and the Internet (computer crime and Internet fraud). International 

dimensions of the web and ease with which users can hide their location, the 

difficulty of checking identity and legitimacy online, and the simplicity with 

which hackers can divert browsers to dishonest sites and steal credit card 

details have all contributed to the very rapid growth of Internet fraud. In some 

countries, tax fraud is also prosecuted under false billing or tax forgery.1401 

There have also been fraudulent "discoveries", e.g., in science, to gain prestige 

rather than immediate monetary gain .. 

Anti-fraud movements 
Beyond laws that aim at prevention of_fraud, there are also governmental and 

non-governmental organizations that aim to fight fraud. Between 1911 and 

1933, 47 states adopted the so-called Blue Sky Laws status.1411 These laws were 

enacted and enforced at the state level and regulated the offering and sale of 

securities to protect the public from fraud. Though the specific provisions of 

these laws varied among states, they all required the registration of all 

securities offerings and sales, as well as of every U.S. stockbroker and 

brokerage firm.1421 However, these Blue Sky laws were generally found to be 

ineffective. To increase public trust in the capital markets the President of the 

United States, Franklin D. Roosevelt, established the U.S. Securities and 

Exchange Commission (SEC).1431 The main reason for the creation of the SEC 

was to regulate the stock market and prevent corporate abuses relating to the 

offering and sale of securities and corporate reporting. The SEC was given the 

power to license and regulate stock exchanges, the companies whose securities 

traded on them, and the brokers and dealers who conducted the trading.C441 

Detection 
For detection of fraudulent activities on the large scale, massive use of (online) 

data analysis is required, in particular predictive analytics or forensic analytics. 

Forensic analytics is the use of electronic data to reconstruct or detect financial 

The highly decorated fake uniform 
worn by a man impersonating a 
"Marine" caught by two gunnery 
sergeants at Times Square in New 
York City, N.Y. 

fraud. The steps in the process are data collection, data preparation, data 

analysis, and the preparation of a report and possibly a presentation of the 

results. Using computer-based analytic methods Nigrini's wider goal is the 

detection of fraud, errors, anomalies, inefficiencies, and biases which refer to 

people gravitating to certain dollar amounts to get past internal control thresholds.1451 
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The analytic tests usually start with 0-level data overview tests to spot 

highly significant irregularities. In a recent purchasing card application these 

tests identified a purchasing card transaction for 3,000,000 Costa Rica Colons. 

This was neither a fraud nor an error, but it was a highly unusual amount for a 

purchasing· card transaction. These high-level tests include tests related to 

Benford's Law and possibly also those statistics known as descriptive statistics, 

These high-tests are always followed by more focused tests to look for small 

samples of highly irregular transactions. The familiar methods of correlation 

and time-series analysis can also be used to detect fraud and other 

irregularities. Forensic analytics also includes the use of a fraud risk-scoring 

model to identify high risk forel)sic u~its (customers, employees, locations, 

insurance claims and so on). Forensic analytics also includes suggested tests to 

identify financial statement irregularities, but the general rule is that analytic 

methods alone are not too successful at detecting financial statement fraud.1461 

A fraudulent Manufadurer"s 
Suggested Retail Price on a 
speaker. 

• Alfredo Saenz Abad who lied about bank loans, as a banker so that some customers to the bank went to prison. Later 
on he was sentenced to prison, but managed to get a pardon and kept his job. 

• Allen Stanford Self-styled banker who sold fake certificates of deposit to people in many countries, raking in $7 billion 
to $8 billion over decades. 

• Alves Reis, who forged documents to print 100,000,000 PTE in official escudo banknotes (adjusted for inflation, it 
would be worth about US$150 million today). 

• Barry Minkow and the ZZZZ Best scam. 

• Bernard Ebbers, founder of WorldCom, which inflated its asset statements by about $11 billion. 

• Bernard Madoff, creator of a $65 billion Ponzi scheme - the largest investor fraud ever attributed to a single 
individual. · 

• Cassie Chadwick, who pretended to be Andrew Carnegie's illegitimate daughter to get loans. 

• Charles Ponzi and the Ponzi scheme. 

• Christopher Rocancourt, a Rockefeller impersonator who defrauded Hollywood celebrities. 

• Columbia/HCA Medicare fraud. Columbia/HCA pleaded guilty to 14 felony counts and paid out more than $2 billion to 
settle lawsuits arising from the fraud.!471 The company's board of directors forced then-Chairman and CEO Rick Scott 
to resign at the beginning of the federal investigation; Scott was subsequently elected Governor of Florida in 2010. 

• Eddie Antar, founder of Crazy Eddie, who has criminal convictions on 17 counts and about $1 billion worth of civil 
judgments against him stemming from fraudulent accounting practices at that company.!481I49J 

• Edward Davenport self-styled "Lord"[SOJ nicknamed "Fast Eddie"f511 and "Lord of Fraud"[52J from 2005 to 2009 he was 
the "ringmaster'' of a series of advance-fee fraud schemes that defrauded dozens of individuals out of millions of. 
pounds.1531 He is said to have made £34.5 million through his various frauds.1541 

• Enric Duran defrauded Spanish banks and then gave away the loaned money to anti-growth organizations. 

• F. Bam Morrison, who conned the town of Wetumka, Oklahoma by promoting a circus that never came. 

• Frank Abagnale Jr., U.S. impostor who wrote bad checks and falsely represented himself as a qualified member of 
professions such as airline pilot, doctor, attorney, and teacher. The film Catch Me If You Can is based on his life.£551 

• Frederick Emerson Peters, American· impersonator who wrote bad checks. 

• Gaston Means, a professional conman during U.S. President Warren G. Harding's administration. 

• Gert Postel, German mailman who worked as a psychiatrist in differenthospitals. 

• Gregor MacGregor, Scottish conman who tried to attract investment and settlers for the non-existent country of 
Poyais. 

• James Paul Lewis, Jr., ran one of the biggest ($311 million) and longest running Ponzi Schemes (20 years) in U.S. 
history. 

• John Bodkin Adams, British doctor and suspected serial killer, but only found guilty of forging wills and 
prescriptions.t56J · · 

• John Rigas, cable television entrepreneur, cofounder of Adelphia Communications Corporation and owner of the 
Buffalo Sabres hockey team, defrauded investors of over $2 billion and was sentenced to a 12-year term in federal 
prison. · ~, 
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• John Spano, a struggling businessO who faked massive success in an attemO, buy out the New York Islanders 
of the NHL. 

• John Stonehouse, the last Postmaster-General of the UK and MP who faked his death to marry his mistress. 

• Jordan Belfort. "The Wolf of Wall Street", who swindled over $200 million via a penny stock boiler room operation. 
The film "The Wolf of Wall Street" starring Leonardo DiCaprio is based on his life and fraudulent activity. 

• Kenneth Lay, the American businessman who built energy company Enron. He. was one of the highest paid CEOs in 
the U.S. until he was ousted as Chairman and convicted of fraud and conspiracy, although, as a result of his death, 
his conviction was vacated. [571 

• Kevin Trudeau, U.S. writer and billiards promoter, convicted of fraud and larceny in 1991, known for a series of late-
night infomercials and his series of books about "Natural Cures "They" Don't Want You to Know About". 

• Konrad Kujau, German fraudster and forger responsible for the "Hitler Diaries". 

• Lou Pearlman, former boy-band manager and operator of a $300 million Ponzi scheme using two shell companies. 

• Marc Dreier, Managing founder of Attorney firm Dreir LLP, a $700 million Ponzi scheme.1581 
• Martin Frankel, former U.S. financier, convicted in 2002 of insurance fraud worth $208 million, racketeering and 

money laundering. 

• Matt the Knife, American con artist, card cheat and pickpocket who, from the ages of approximately 14 through 21, 
bilked dozens of casinos, corporations and at least one Mafia crime family out of untold sums. 

• Michael Menus, founder of Phar-Mor, which ultimately cost its investors more than $1 billion. 

• Michael Sabo, best known as a check, stocks and bonds forger. He became notorious in the 1960s throughout the 
1990s as a "Great Impostor" with over 100 aliases, and earned millions from such. 

• Nick Leeson, English trader whose unsupervised speculative trading caused the collapse of Barings Bank. 

• Ram6n Baez Figueroa, banker from the Dominican Republic and former President of Banco Intercontinental. He was 
sentenced on October 21, 2007 to 10 years in prison for a U.S. $2.2 billion fraud case that drove the Caribbean nation 
into economic crisis in 2003. 

• Richard Whitney, who stole from the New York Stock Exchange Gratuity Fund in the 1930s. 

• Samuel Israel Ill, former hedge fund manager who ran the former fraudulent Bayou Hedge Fund Group, and faked 
suicide to avoid jail. 

• Scott W. Rothstein, a disbarred lawyer from Ft. Lauderdale, Florida, who perpetrated a Ponzi scheme which 
defrauded investors of over $1 billion. 

• Thomas Petters is an American masquerading as a business man who turned out to be a con man and was the 
former CEO and chairman of Petters Group WorldwideJ591 Petters resigned his position as CEO on September 29, 
2008, amid mounting criminal investigations.l60J He later was convicted for turning Petters Group Worldwide into a 
$3.65 billion Ponzi schemel611 and was sentenced to 50 years in federal prison. 

Related 
Apart from fraud, there are several related categories of intentional deceptions that may or may not include the elements 

of personal gain or damage to another individual: 

• Obstruction of justice 

• 18 U.S.C. § 704 (https:/lwww.law.cornell.edu/uscode/text/18/704) which criminalizes false representation of having 
been awarded any decoration or medal authorized by Congress for the Armed Forces of the United States 

See also 
• Bait-and-switch 

• Caper stories (such as The Sting) 

• Contract fraud 

• Corruption 

• Cramming (fraud) 

• Creative accounting 

• Crimestoppers 

• Deception 

• Electoral fraud 
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• Federal Bureau of Investigation (FBI) 

• Financial crimes 

• Forgery 
• Fraud deterrence 

• Fraud in the factum 

• Fraud in parapsychology 

• Fraud Squad (UK) 

• Friendly fraud 

• Front running 

• Geneivat da'at 

• Great Stock Exchange Fraud of 1814 

• Guinness share-frading fraud, famous British business scandal of the 1980s 

• Hoax 

• Identity management 

• Impersonator 

• Internet fraud 

• Internal Revenue Service (IRS) 

• lntepol 

• Journalism fraud 

• Money laundering 

• Mail and wire fraud 

• Organized· crime 

• Placebo 

• Phishing, attempt to fraudulently acquire sensitive information 

• Police impersonation 

• Political corruption 

• Quackery 

• Quatloos.com 

• Racketeer Influenced and Com.ipt Organizations Act (RICO) 

• SAS 99 ---
• Scam 

• Secret profits 

• Shell company 

• Swampland in Florida 
• The National Council Against Health Fraud 

• Tobashi scheme, concealing financial losses 

• U.S. Securities and Exchange Commission (SEC) 

• United States Postal Inspection Service 

• United States Secret Service 
• White-collar.crime 
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Tort 
.A tort~ in common law jurisdictions, is a civil wrongl11 that causes someone else to suffer loss or harm resulting in legal 

liability for the person who commits the tortious act. 

The person who commits the act is called a tortfeasor. Although crimes may be torts, the cause of legal action is not 

necessarily a crime, as the harm _may be due to negligence which does not amount to criminal negligence. The victim of the 

harm can recover their loss as damages in a lawsuit. In order to prevail, the plaintiff in the lawsuit, commonly referred to 

as the btjured party, must show that the actions or lack of action was the legally recognizable cause of the harm. The 

equivalent of tort in civil law jurisdictions is delict. 

Legal injuries are not limited to physical injuries and may include emotional, economic, or reputational injuries as well 

as violations of privacy, property, or constitutional· rights. Torts comprise such varied topics as automobile accidents,· false 

imprisonment, defamation, product liability, copyright infringement, and environmental pollution (toxic torts). While 

many torts are the result of negligence, tort law also recognizes intentional torts, where a person has intentionally acted in 

a way that harms another, and in a few cases (particularly for product liability in the United States) "strict liability" which 

allows recovery without the need to· demonstrate negligerice. 

Tort law is different from criminal law in that: (1) torts may result from negligent as well as intentional or criminal actions 

and (2) tort lawsuits have a lower burden of proof such as preponderance of evidence rather than beyond a reasonable 

doubt. Sometimes a plaintiff may prevail in a tort case even if the person who allegedly caused harm was acquitted in an 

earlier criminal trial. For example, 0. J. Simpson was acquitted in criminal court of murder burlater found liable for the 

tort of wrongful death. 
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Roman law contained provisions for torts in the form of delict, which later influenced the civil law jurisdictions in 

Continental Europe, but a distinctive body oflaw arose in the common law world traced to English tort law. The word 'tort' 

was first used in a legal context in the 158os,12J although different words were used for similar concepts prior to this time. 

Medieval period 

Torts and crimes ~t common law originate in the Germanic system of compensatory fines for wrongs (OE unriht), with no 

clear distinction between crimes and other wrongs.131 In Anglo-Saxon law, most wrongs required payment in money or in 

kind (bot, literally 'remedy') to the wronged person or their clanJ4l Wzte (literally 'blame, fault') was paid to the king or 

holder of a court for disturbances of public order. Weregild, which was a murder fine based on a victim's worth, was 

intended to prevent blood feuds.131 Some wrongs in later law codes were botleas 'without remedy' (e.g. theft, open murder, 

arson, treason against one's lord), that is, unable to be compensated, and those convicted of a botleas crime were at the 

king's mercyJ51 Items or creatures which caused death were also destroyed as deodands. Assessing intention was a matter 

for the court, but Alfred the Great's Doom book did distinguish unintentional injuries from intentional ones, whereas 

culpability depended on status, age, and gender. 

After the Norman Conquest, fines were paid only to courts or the king, and quickly became a revenue source. A wrong 

became known as a tort or trespass, and there arose a division between civil pleas and pleas of the crowo.161 The petty 

assizes (i.e. of novel disseisin, of mort d'ancestor, and of darrein presentment) were established in 1166 as a remedy for 

interference with possession of freehold land. The trespass action was an early civil plea in which damages were paid to 

the victim; if no payment was made, the defendant was imprisoned. The plea arose in local courts for slander, breach of 

contract, or interference with land, goods, or persons. Although the details of its exact origin are unclear, it became 

popular in royal courts so that in the 1250s the writ of trespass was created and made de cursu (available by right, not fee); 

however, it was restricted to interference with land and forcible breaches of the king's peace. It may have arisen ef ther out 

of the "appeal of felony", or assize of novel disseisin, or replevin. Later, after the Statute of Westminster 1285, in the 1360s, 

the "trespass on the case" action arose for when the defe,119-ant did not direct force.131 As its scope increased, it became 

simply "action on the case". The English Judicature Act .passed 1873 through 1875 abolished the separate a,;:tions of 

trespass and trespass on the caseJ31 
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In 1401, the English case Beaulieu v FiOm imposed strict liability for the escape Qre; additionally, strict liability was 

imposed for the release of cattle.f31 Negligently handling fjre was of particular importance in these societies given capacity 

for destruction and relatively limited firefighting resources. Liability for common carrier, which arose around 1400, was 

also emphasized in the medieval period.131 Unintentional injuries were relatively infrequent in the medieval period. As 

transportation improved and carriages became popular in the 18th and .19th centuries, however, collisions and 

carelessness became more prominent in court records.131In general, scholars of England such as William Blackstone took 

a hostile view to litigation, and rules against champerty and maintenance and vexatious litigation existed.[7) The 

restriction on assignment of a cause of action is a related rule based on public policy. 

English influence 

The right of victims to receive redress was regljlrded by later English scholars as one of the rights of Englishmen.181 

Blackstone's Commentaries on the Laws of England, which was published in the late 18th century, contained a volume on 

"private wrongs" as torts and even used the word tort in a few places.181 

United States influence 

United States tort law was influenced by English law and Blackstone's Commentaries on the Laws of England, with 

several state constitutions specifically providing for redress for tortsC8J· in addition to reception statutes which adopted 

English law. However, tort law was viewed as relatively undeveloped by the mid-19th century; the first American treatise 

on torts was published in the 1860s but the subject became particularly established when Oliver Wendell Holmes, Jr wrote 

on the subject in the 188os.l8l Holmes' writings have been described as the "first serious attempt in the common law world 

to give torts both a coherent structure and a distinctive substantive domain°,191 although Holmes' summary of the history 

of torts has been critically reviewed.1101 

Modern development 

The law of torts for various jurisdictions has developed· independently: In the case of the United States, a survey of trial 

lawyers pointed to several modern developments, including strict liability for products based on Greenman v. Yuba Power 

Products, the limitation of various immunities (e.g. sovereign· immunity, ·charitable immunity), comparative negligence, 

broader rules for admitting evidence, increased damages for emotional distress, and toxic torts and class action lawsuits. 

However, there has also been a reaction in terms of tort reform, which in some cases have been struck down as violating 

state constitutions, and federal preemption of state laws.1111 

Modern torts are heavily affected by insurance and.insurance law, as most cases are settled through claims adjustment 

rather than by trial, and are defended by insurance lawyers, with the insurance policy, a deep pocket limit, setting a ceiling 

on the possible paymentJ12J 

Comparative law 
In the international comparison of modern tort law, common law jurisdictions based upon English tort law . have 

foundational differences from civil law jurisdiction; which may be based on the Roman concept of delict. Even among 

common law countries, however, significant differences exist. For example, in England legal fees of the winner are paid by 

the loser {the English rule versus the American rule of attorney fees). Common law systems include United States tort law, 

Australian tort law, Canadian tort law, Irish tort law, and Scots Law of Delict. The Jewish law of rabbinic damages is 

another example although tort in Israeli law is technically similar to English law as it was enacted by British Mandate of 
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Palestine authorities in 1944 and took Qt in 1947. There is more apparent split Qeen the Commonwealth countries 

(principally England, Canada and Australia) and the United° States, although Canada may be more fnfl'uenced by the 

United States due to its proximity.1131 

The United States has been perceived as particularly prone to filing tort lawsuits even relative to other common law 

countries, although this perception has been criticized and debated.l141 As of 1987, class actions were relatively uncommon 

outside of the United States.1141 As of 1987, ·English law was less generous to the plaintiff in the following ways: contingent 

fee arrangements were restricted, English judges tried more decisions and set damages rather than juries, wrongful death 

lawsuits were relatively restricted, punitive damages were relatively unavailable, the collateral source rule was restricted, 

and strict liability, such as for product liability, was relatively unavailable.l141 England's welfare state, such as free 

healthcare through National Health Service, may limit lawsuits.f141 On the other hand, as of 1987 England had no workers 

compensation system and lawsuits due to workplace injuries were relatively common and facilitated by trade unions, 

whereas in the United States the system of workers compensation insurance prohibits lawsuits against the employer 

although lawsuits against third parties such as manufacturers does occur.1141 The United States also has faced a rise in no

fault insurance for automobile liability iri several states.1141- In England, ombudsmen may also take cases which could 

alternatively become tort lawsuits.1141 

When comparing Australia and the United States, Australia's tort law is similarly state law; however, there is a federal 

common law for torts unlike the Uriite·d States. The influence of the United States on Australia has been limited. The 

United States may have influenced Australia's development of strict liability for product!l indirectly through legislation 

affected by European Union, and in the 1990s class actions were introduced in ·Australia.1131 Australia has universal 

healthcare and 'welfare state' systems which also limiflawsuitsJ13l In New Zealand, a no-fault accident compensation 

system bas limited the development of personal injury torts.1131 

Conflict of laws 
In certain instances, different jurisdictions' law may apply to a tort, in which case rules have developed for which law to 

apply. This occurs particularly in the United States, where each of the 50 states may have different state laws, but also may 

occur in other countries with a federal system of states, or internationally. 

Categories 
Torts may be categorized in several ways, with _a particularly common division between negligent and intentional torts. 

Quasi-torts may be used to refer to torts which are similar to but somewhat different from typical torts. Particularly in the 

United States, "collateral tort" is used to refer ~o torts in laboui law such as intentional infliction of emotional distress 

("outrage");l15l or wrongful dismissal; these evolving causes of action are debated and overlap with contract law or other 

legal areas to some degree.1161 

The· standard action· in tort is- negligence·. The· tort of negligence provides· a cause· of action leading to damages; or to 

relief, in each case designed to protect legal rights, including those of personal safety, property, and, in some cases, 

intangible economic interests or noneconomic interests such as the· tort of negligent infliction of emotional distress in the 

United States. Negligence actions include claims coming primarily from car accidents and personal injury accidents of 

many kinds, including clinical negligence, worker's negligence and so forth. Product liability cases, such as those involving 

· warranties, may also be considered negligence actions or, particularly in the United States, may apply regardless of 

negligence or intention through strict liability. 

318 
https://en.wikipedia.org/wlki!Tort 4/13 



~ . ..,.., 
12/28/2017 Tort - Wikipedia 

Intentional torts include, among othQ certain torts arising from the occupatioQ use of land. The tort of nuisance, 

for example, involves strict liability for a neighb~r who interferes with another's enjoyment of his real property. Trespass 

allows owners to sue for entrances by a person {or his structure, such as an overhanging building) on their land. Several 

intentional torts do not involve land. Examples include false imprisonment, the tort of unlawfully arresting or detaining 

someone, and defamation (in some jurisdictions split into libel and slander), where false information is broadcast.and 

damages the plaintiffs reputation. 

In some cases, the development of tort law has spurred lawmakers to create alternative solutions to disputes. For example, 

in some areas, workers' compensation laws arose as a legislative response to court rulings restricting the extent to which 

employees could sue their employers in respect ofinjuries sustained during employment. In other cases, legal commentary 

has led to the development of new causes of action outside the traditional common law torts. These are loosely grouped 

into quasi-torts or liability torts. 

Negligence 
Negligence is a tort which arises from the breach of the duty of care owed by one person to another from the perspective of 

a reasonable person. Although credited as appearing in the United States in Brown v. Kendall, the later Scottish case of 

Donoghue v Stevenson (1932] AC 562, followed in England, brought England into line with the United States and 

established the 'tort of negligence' as opposed to negligence as a component in specific actions.1171 In Donoghue, Mrs. 

Donoghue drank from an opaque bottle containing a decomposed snail and claimed that it had made her ill. She could not 

sue Mr. Stevenson for damages for breach of contract-and instead sued for negligence. The majority determined that the 

definition of negligence can be divided into four component parts that the plaintiff must prove to establish negligence. The 

elements in determining the liability for negligence are: 

• The plaintiff was owed a duty of care through-a special relationship (e.g. doctor-patient) or some other principle 

• There was a dereliction or breach of that duty 

• The tortfeasor directly caused the injury (but for the defendant's actions, the plaintiff would not have suffered an 
injury). 

• The plaintiff suffered damage as a result of that breach 

• The damage was not too remote; there was proximate cause to show the breach caused the damage 

In certain cases, negligence can be assumed under the doctrine of res ipsa loquitur (Latin for "the thing itself speaks"); 

particularly in the United States, a related concept is negligence per se.C181 

For example, in the business realm, the auditor has a duty of care to the company they are auditing - that the documents 

created are a true and reliable representation of the company's financial position. However, as per Esanda Finance 

Corporation Ltd v. Peat Marwick Hungerfords, such auditors do NOT provide a duty of care to third parties who rely on 

their reports. An exception is where the auditor provides the third party with a privity letter, explicitly stating the third 

party can rely on the report for a specific purpose. In such cases, the privit)' letter establishes a duty of care.C191 

Proximate cause 

Proximate cause means that you must be able to show that the harm was caused by the tort you are suing for.12011211 The 

defense may argue that there was a prior cause or a superseding intervening cause. A common situation where a prior 

cause becomes an issue is the. personal injury car accident, _where the person re-injures .an old injury. For example, 

someone who has a bad back is injured in the back in a car accident. Years later he is still in pain. He must prove the pain 

is caused by the car accident, and not the natural progression of the previous problem with the back. A superseding 
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intervening cause happens shortly afterO injury. For example, if after the accidentOdoctor who works on you commits 

. malpractice and injures you further, the defense can argue that it was not the accident, but the incompetent doctor who 

caused your injury. [1] (http://www.jud.ct.gov/ji/Civil/part3/3.1-8.htm) 

Intentional torts 

Intentional torts are any intentional acts that are reasonably foreseeable to cause harm to an individual, and that do so. 

Intentional torts have several subcategories: 

• Torts against the person include assault, battery, false imprisonment, intentional infliction of emotional distress, and 
fraud, although the latter is also an economic tort. · 

• Property torts involve any intentional interference with the property rights of the claimant (plaintiff). Those commonly 
recognized include trespass to land, trespass to chattels (personal property), and conversion. 

An intentional tort requires an overt act, some form of intent, and causation. In most cases, transferred intent, which 

occurs when the defendant intends to injure an individual but actually ends up injuring another individual, will satisfy the 

intent requirement.1221 Causation can be satisfied as long as the defendant was a substantial factor in causing the harm. 

Statutory torts 

A statutory tort is like any other, in that it imposes duties on private or public parties, however they are created by the 

legislature, not the courts. For example, the European Union's Product Liability Directive imposes strict liability for 

defective products that harm people; such strict liability is not uncommon although not necessarily statutory. 

As another example, in England common law liability of a landowner to guests or trespassers was replaced by the 

Occupiers' Liability Act 1957; a similar situation occurred in the U.S. State of California in which a judicial common law 

rule established in Rowland u. Christian was amended through a 1985 statute.1231 Statutory torts also spread across 

workplace health and safety laws and health and safety in food. In some cases federal or state statutes may preempt tort 

actions, which is particularly discussed in terms of the U.S. FDA Preemption;1241 although actions in the United States for · 

medical devices are preempted due to Riegel u. Medtronic, Inc. (2008), actions for medical drugs are not due to Wyeth v. 

Levine (2009). 

Nuisance 

"Nuisance" is traditionally used to describe an activity which is harmful or annoyin~ to others such as indecent conduct or 
a rubbish heap. Nuisances either affect private individuals (private nuisance) or the general public (public nuisance). The 

claimant can sue for most acts that interfere with their use and enjoyment of their land. In English law, whether activity 

was an illegal nuisance depended upon the area and whether the activity was "for the benefit of the commonwealth", with 

richer areas subject to a greater expectation of cleanliness and quiet.1251 The case Jones v Powell (1629) provides an early 

example, in which a person's professional papers were damaged by the vapors of a neighboring brewery. Although the 

outcome of this case is unclear, 1251 Whitelocke of the Court of the King's Bench is recorded as saying that since the water 

supply in area was already contaminated, the nuisance was not actionable as it is "better that they should be spoiled than 

that the commonwealth stand in need of good liquor~·. 

In Rylands u. F1etcher (1868), strict liability was established for a dangerous escape of some hazard, including water, fire, 

or animals as long as the cause was not remote. In Cambridge Water Co Ltd v Eastern Counties Leather pie (1994), 

chemicals from a factory seeped through a floor into the water table, contaminating East Anglia's water reservoirs.1261 
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Defamation is tarnishing the reputation of someone; it has two varieties, slander and libel. Slander is spoken defamation 

and libel is printed or broadcast defamation. The two otherwise share the same features: making a factual assertion for 

which evidence does not exist. Defamation does not affect or hinder the voicing of opinions, but does occupy the same 

fields as rights to free speech in the First Amen4tnent to the Constitution of the United States, or Article 10 of the 

European Convention of Human Rights. Related to defamation in the U.S. are the actions for misappropriation of 

publicity, invasion of privacy, and disclosure. Abuse of process and malicious prosecution are often classified as dignitary 

torts as well. 

Business torts 

Business torts (i.e., economic torts) typically involve commercial transactions, and include tortious interference with trade 

or contract, fraud, injurious falsehood; and negligent misrepresentation. Negligent misrepresentation torts are distinct 

from contractual cases involving misrepresentation in that there is no privity of contract; these torts are likely to involve 

pure economic loss which has been less-commonly recoverable in tort. One criterion for determining whether economic 

loss is recoverable is the "foreseeability" doctrine.1271 The economic loss rule is highly confusing and inconsistently 

applied.1281 In 2010, the supreme court of the U.S. state of Washington replaced the economic loss doctrine with an 

"independent duty doctrine".[29) 

Economic antitrust torts have been somewhat submerged ·by modern competition law. However, in the United States, 

private parties are permitted in certain circumstances to sue for anticompetitive practices, including under federal or state 

statutes or on the basis of common law tortious interference, which may be based upon the Restatement (Second) of Torts 

§766.1301 Federal laws include the Sherman Antitrust Act of 1890 followed by the Clayton Antitrust Act which restrict 

cartels and through Federal Trade Commission regulate mergers and acquisitions. In the European Union, articles 101 and 

102 of the Treaty on the Functioning of the European Union apply but allowing private actions to enforce antitrust laws is 

under discussion. 

Negligent misrepresentation as tort where no contractual privity exists was disallowed in England by Derry v Peek (1889]; 

however, this position was overturned in Hedley Byrne v Heller in 1964 so that such actions were allowed if a "special 

relationship" existed between the plaintiff and defendant.1311 United States courts and scholars "paid lip-service" to Derry; 

however, scholars such as William Prosser argued that it was misinterpreted by English courts.1311 The case of Ultramares 

Corporation v. Touche (1932) limited the liability of an auditor to known iden.tified beneficiaries of the audit and this rule 

was widely applied in the United States until the 196os.1311 The Restatement (Second) of Torts expanded liability to 

"foreseeable" users rather than specifically identified "foreseen" users of the information, dramatically expanding liability 

and affecting professionals such as accountants, architects, attorneys, and surveyors.1311 As of 1989, most U.S. 

jurisdictions follow either the Ultramares approach or the ilest~tement approach.1311 

The tort of deceit for inducement into a contract is a tort in English law, but in practice has been replaced by actions under 

Misrepresentation Act 1967.1321 In the United States, similar torts existed but have become superseded to some degree by 

contract law and the pure economic loss rule.1331 Historically (and to some degree today), fraudulent (but not negligent1331) 

misrepresentation involving damages for economic loss may be awarded under the "benefit-of-the-bargain" rule (damages 

identical to expectation damages in contractsl331) which awards the plaintiff the difference between the value represented 

and the actual value.1331 Beginning with Stiles v. White (1846) in Massachusetts, this rule spread across the country as a 

majority rule with the "out-of-pocket damages" rule as a minority rule.1331 Altho~gh the damages under the ''benefit-of

the-bargain" are described as compensatory, the plaintiff is left better off than before the transaction.l331 The economic 

loss rule which emerged in the 20th century would eliminate these losses if applied strictly,1291 which has led to preclusion 

of the tort or an exception to allow the tort if not related to a -contract.1331 ~ ~~ 'h
21 
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Negligence 
Negligence (Lat. neg/igentia)111 is a failure to exercise the appropriate and or ethical ruled care expected to be exercised 

amongst specified circumstances.121 The area of tort law known as negligence involves harm caused by failing to act as a 

form of carelessness possibly with extenuating circumstances. The core concept of negligence is that people should 

exercise reasonable care in their actions, by taking account of the potential harm that they might foreseeably cause to 

other people or property.131 

Someone who suffers loss caused by another's negligence may be able to sue for damages to compensate for their harm .. 

Such loss may include physical injury, harm to property, psychiatric illness, or economic loss. The law on negligence may 

be assessed in general terms according to a five-part model which includes the assessment of duty, breach, actual cause, 

proximate cause, and damages.141 
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Elements of negligence claims 
Some things must be established by anyone who wants to sue in negligence. These are what are called the "elements" of 

negligence. 

Most jurisdictions say that there a~e four elements to a negligence action:151 

1. duty: the defendant has a duty to others, including the plaintiff, to exercise reasonable care, 

2. breach: the defendant breaches that duty through an act or culpable omission, 

3. damages: as a result of that act or omission, the plaintiff suffers an injury, and 

4. causation: the injury to the plaintiff is a reasonably foreseeable consequence of the defendant's act or omission. 
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Some jurisdictions narrow the definitiOiown to three elements: duty, breach aOroximately caused harm.161 Some 

jurisdictions recognize five elements, duty, breach, actual cause, proximate cause, and damages.l61 However, at their heart, 

the various definitions of what constitutes neglige~t conduct are very similar. 

Duty of care 

Al-· 
. :. . . . 

A decomposed snail in 
Scotland was the 
humble beginning of the 
modern English law of 
negligence 

The legal liability of a defendant to a plaintiff is based on the defendant's failure to fulfil a 

responsibility, recognised by law, of which the plaintiff is the intended beneficiary. The 

first step in determining the existence of a legally recognised responsibility is the concept 

of an obligation or duty. In the tort of negligence the term used is duty of care [71 

The case of Donoghue v. Stevenson181 [1932] established the modem law of negligence, 

laying the foundations of the duty of care arid the fault principle which, (through the Privy 

Council), have been adopted throughout the Commonwealth. May Donoghue and her 

friend were in a cafe in Paisley. The friend bought Mrs Donoghue a ginger beer float. She 

drank· some of the beer and later poured the remainder over her ice-cream and was 

horrified to see the decomposed remains of a snail exit the bottle. Donoghue suffered 

nervous shock and gastro-enteritis, but did not sue the cafe owner, instead suing the manufacturer, Stevenson. (As Mrs 

Donoghue had not herself bought the ginger beer, the doctrine of privity precluded a contractual action against 

Stevenson). 

The Scottish judge, Lord MacMillan, considered the case to fall within a new category of delict (the Scots law nearest 

equivalent of tort). The case proceeded to the House of Lords, where Lord Atkin interpreted the biblical ordinance to 'love 

thy neighbour' as a legal requirement to 'not harm thy neighbour.' He then went on to define neighbour as "persons who 

are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected 

when I am directing my mind to the acts or omissions that are called in question." 

In England the more recent case of Caparo Industries Pie v. Dickman [1990] introduced a 'threefold test' for a duty of 

care. Harm must be (1) reasonably foreseeable (2) there must be· a relationship of proximity between the plaintiff and 

defendant and (3) it must be 'fair, just and reasonable' to impose liability. However, these act as guidelines for the courts 

in establishing a duty of care; much of the principle is still at the discretion of judges. 

In Australia, Donoghue v Stevenson was used as a persuasive precedent in the case of Grant v Australian Knitting Mills 

(AKR) (1936).191 This was a landmark case in the development of negligence law in Australia.1101 

Whether a duty of care is owed for psychiatric, as opposed to physical, harm was discussed in the Australian case of Tame 

v State of New South Wales; Annetts v Australian Stations Pty Ltd (20·02).1111 Determining a duty for mental harm has 

now been subsumed into the Civil Liability Act 2002 in New South Wales.C121 The application of Part 3 of the Civil 

Liability Act 2002 (NSW) was demonstrated in Wicks v SRA (NSW); Sheehan v SRA (NSW).1131 

Breach of duty 

Once it is established that the defendant owed a duty to the plaintiff/ claimant, the matter of whether or not that duty was 

breached must be settled. The test is both subjective and objective. The defendant who knowingly (subjective) exposes the 

plaintiff/claimant to a substantial risk of loss, breaches that duty. The defendant who fails to realize the substantial risk of 

loss to the plaintiff/claimant, which any reasonable person [objective] in the same situation wouW clearly have realized, 

also breaches that duty.11411151 However, whether the test is objective or subjective may depend upon the particular case 

involved. 
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There is a reduced threshold for the stOard of care owed by children. In the AuOan 

case of McHale v Watson,[161 McHale, a 9.:.year-old girl was blinded in one eye after being 

hit by the ricochet of a sharp metal rod thrown by a 12-year-old girl, Watson. The 

defendant child was held not to have the level of care to the standard of an adult, but of a 

12-year-old child with similar experience and intelligence. Kitto J explained that a child's 

lack of foresight is a characteristic they share with others at that stage of development. 

Certain jurisdictions, also provide for breaches where professionals, such as doctors, fail to 

warn of risks associated with medical treatments or procedures. Doctors owe both . 

objective and subjective duties to warn; and breach of either is sufficient to satisfy this 

In Bolton v. Stone, the 
English Law Lords were 
sympathetic to cricket 
players 

element in a court of law. For example, the Civil Liability Act in Queensland outlines a statutory test incorporating both 

objective and subjective elements.117J For example, an obstetrician who fails to warn a mother of complications arising 

from childbirth may be held to have breached their professional duty of care. 

In Donoghue v Stevenson, Lord Atkin declared that "the categories of negligence are never closed"; and in Dorset Yacht v 

Home Office it was held that the government had no immunity from suit when they negligently failed to prevent the 

escape of juvenile offenders who subsequently vandalise a boatyard. In other words, all members of society have a duty to 

exercise reasonable care toward others and their property. In Bolton v. Ston~ (1951),[181 the House of Lords held that a 

defendant was not negligent if the damage to the plaintiff were not a reasonably foreseeable consequence of his conduct. 

In the case, a Miss Stone was struck ori the head by a cricket ball while standing outside a cricket ground. Finding that no 

batsman would normally be able hit a cricket ball far enough to reach a person standing as far away as was Miss Stone, the 

court held her claim would fail because the danger was not reasonably or sufficiently foreseeable. As stated in the opinion, 

'reasonable risk' cannot be judged with the benefit of hindsight. In Roe v. Minister of H~alth,[191 Lord Denning said the 

past should not be viewed through rose coloured spectacles, finding no negligence on the part of medical professionals 

accused of using contaminated medical jars, since contemporary standards would have indicated only a low possibility of 

medical jar contamination. 

• United States v. Ca"o/1 Towing Co. 159 F.2d_169 (2d. Cir. 1947) 

For the rule in the U.S., see: Calculus of negligence 

Intention and/or malice 

Further establishment of conditions of intention or malice where applicable may apply in cases of gross negligence.1201 

Causation 

In order for liability to result from a negligent act or omission, it is necessary to prove not only that the injury was caused 

by that negligence, but also that there is a legally sufficient connection between the act and the negligence. 

Factual causation (actual cause) 

For a defendant to be held liable, it must be shown that the particular acts or omissions were the cause of the loss or 

damage sustained.1211 Although the notion sounds simple, the causation between one's breach of duty and the harm that 

results to another can at times be very complicated. The basic test is to ask whether the injury would have occurred 'but 

for', or without, the accused party's breach of the duty owed to the injured party.1221 In Australia, the High Court has held 
I 

that the 'but for' test is not the exclusive test of causation because it cannot address a situation where there is more than 
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one cause of damageJ231 When 'but fQ.est is not satisfied and the case is an Wtional one, a commonsense test 

('Whether and Why' test) will be applied{241 Even more precisely, if a breaching party materially increases the risk of harm 

to another, then the breaching party can be sued to the value of harm that he caused. 

Asbestos litigations which have been ongoing for decades revolve around the issue of causation. Interwoven with the 

simple idea of a party causing harm to another are issues on insurance bills and compensations, which sometimes drove 

compensating companies out of business. 

Legal causation (proximate cause) 

Sometimes factual causation is distinguished from 'legal causation' to avert the danger of 

defendants being exposed to, in the words of Cardozo, J., "liability in an indeterminate 

amount for an indeterminate time to an indeterminate class."[251 It is said a new question 

arises of how remote a consequence a person's harm is from another's negligence. We say 

that one's negligence is 'too remote' (in England) or not a 'proximate cause' (in the U.S.) of 

another's harm if one would 'never' reasonably foresee.it happening. Note that a 'proximate 

cause' in U.S. terminology {to 90 with the chain of events between the action and the 

injury) should not be confused with the 'proximity test' under the English duty of care (to 

do with closeness of relationship). The idea of legal causation is that if no one can foresee 

something bad happening, and therefore take care to avoid it, how could anyone be 

responsible? For instance, in Palsgra/ v. Long Island Rail Road CoJ261 the judge decided 

that the defendant, a railway, was not liable for an injury suffered by a distant bystander. 

The plaintiff, Palsgraf, was hit by scales that fell on her as she waited on a train platform. 

The scales fell because of a far-away commotion. A train conductor had run to help a man 

Negligence can lead to 
this sort of collision - a 
train wreck at Gare 
Montparnasse in 1895. 

into a departing train. The man was carrying a package as he jogged to jump in the train door. The package had fireworks 

in it. The conductor mishandled the passenger or his package, causing the package to fall. The fireworks slipped and 

exploded on the ground causing shockwaves to travel through the platform. As a consequence, the scales feBJ271 Because 

Palsgraf was hurt by the falling scales, she sued the train company who employed the conductor for negligence.{281 

The defendant train company arguedit should not be liable as a.matter oflaw, because despite the fact that they employed 

the employee, who was negligent, his negligence was too remote from the plaintiffs injury. On appeal, the majority of the 

court agreed, with four judges adopting the reasons, written by Judge Cardozo, that the defendant owed no duty of care to 

the plaintiff, because a duty was owed only to foreseeable plaintiffs. Three judges dissented, arguing, as written by Judge 

Andrews, that the defendant owed a duty to the plaintiff, regardless of foreseeability, because all men owe one another a 

duty not to act negligently. 

Such disparity of views on the element of remoteness continues to trouble the judiciary. Courts that follow Cardozo's view 

have greater control in negligence cases. If the court can find that, as a matter of law, the defendant owed no duty of care 

to the plaintiff, the plaintiff will lose his case for negligence before having a chance to present to the jury. Cardozo's view is 

the majority view. However, some courts follow the position put forth by Judge Andrews. In jurisdictions following the 

minority rule, defendants must phrase their remoteness arguments in terms of proximate cause if they wish the court to 

take the case away from the jury. 

Remoteness takes another form, seen in The Wagon Mound (No. 1JJ291 The Wagon Mound was a ship in Sydney harbour. 

The ship leaked oil creating a. slick in part of the harbour. The wharf owner asked the ship owner about the danger and was 

told he could continue his work because the slick would not bum. The wharf owner allowed work to continue.on the wharf, 
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w~ich sent sparks onto a rag in the watO.hich ignited and created a fire which buOaown the wharf. The UK House of 

Lords determined that the wharf owner 'intervened' in the causal chain, creating a responsibility for the fire which 

canceled out the liability of the ship owner. 

In Australia the concept of remoteness, or proximity, was tested with the case of Jaensch v. Coffey.1301 The wife of a 

policeman, Mrs Coffey suffered a nervous shock injury from the aftermath of a motor vehicle collision although she was 

not actually at the scene at the time of the collision~ The court upheld that, in addition to it being reasonably foreseeable 

that his wife might suffer such an injury, it required that there be sufficient proximity between the plaintiff and the 

defendant who caused the collision. Here there was sufficient causal proximity. Also see the case of Kavanagh v 

Akhtarl31 )[321 and Tame v. NSW.f33l 

Injury 

Even though there is breach of duty, and the cause of some injury to the defendant, a plaintiff may not recover unless he 

can prove that the defendant's breach caused a pecuniary injury. This should not be mistaken with the requirements that a 

plaintiff prove harm to recover. As a general rule, a plaintiff can only rely on a legal remedy to the point that he proves that 

he suffered a loss; it was reasonably foreseeable. It means something more than pecuniary loss is a necessary element of 

the plaintiffs case in negligence. When damages are not a necessary element, a plaintiff can win his case without showing 

that he suffered any loss; he would be entitled to nominal damages and any other damages according to proof. {See 

Constantine v Imperial Hotels Ltd (1944] KB]). 

Negligence is different in that the plaintiff must prove his loss, and a particular kind of loss, to recover. In some cases, a 

defendant may not dispute the loss, but the require!llent is significant in cases where a defendant cannot deny his 

negligence, but the plaintiff suffered no loss as a result. If the plaintiff can prove pecuniary loss, then he can also obtain 

damages for non-pecuniary injuries, such as emotional distress. 

The requirement of pecuniary loss can be shown in a number of ways. A plaintiff who is physically injured by allegedly 

negligent conduct may show that he had to pay a medical bill. If his property is damaged, he could show the income lost 

because he could not use it, the cost to repair it, although he could only recover for one of these things. 

The damage may be physical, purely economic, both physical and economic Ooss of earnings following a personal 

injuryl341), or reputational {in a defamation case). 

In English law, the right to claim for purely economic loss is limited to a number of 'special' and clearly defined 

circumstances, often related to the nature of the duty to the plaintiff as between clients and lawyers, financial advisers, 

and other professions where money is central to the consultative services. 

Emotional distress has been recognized as an actionable tort. Generally, emotional distress damages had to be parasitic. 

That is, the plaintiff could recover for emotional distress caused by injury, but only if it accompanied a physical or 

pecuniary injury. 

A claimant who has suffered only emotional distress and no pecuniary loss would not recover for negligence. However, 

courts have recently allowed recovery for a plaintiff to recover for purely emotional distress under certain circumstances. 

The state courts of California allowed recovery for emotional distress alone - even\n the absence of any physical injpry, 

when the defendant physically injures a relative of the plaintiff, and the plaintiff witnesses it.1351 

The eggshell skull rule is a legal doctrine upheld in some tort law systems, which holds that a tortfeasor is liable for the full 

extent of damage caused, even where the extent of the damage is due to the unforeseen frailty of the claimant. The eggshell 

skull ntle was recently maintained in Australia in the case of Kavanagh vAkhtar.!361 C ,j A _;-. ~ ~
6 
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Damages place a monetary value on the harm done, following the principle of restitutio in integrum (Latin for "restoration 

to the original condition"). Thus, for most purposes connected with the quantification of damages, the degree of 

culpability in the breach of the duty of care is irrelevant. Once the breach of the duty is established, the only requirement is 

to compensate the victim. 

One of the main tests that is posed when deliberating whether a claimant is entitled to compensation for a tort, is the 

"reasonable person" .1371 The test is self-explanatory: would a reasonable person (as determined by a judge or jury), under 

the given circumstances, have done what the defendant did to cause the inj~ry in question; or, in other words, would a 

reasonable person, acting reasonably, have engaged in similar conduct when compared to the one whose actions caused 

the injury in question? Simple as the "reasonable person" test sounds, it is very complicated. It is a risky test because it 

involves the opinion of either the judge or the jury that can be based on limited facts. However, as vague as the "reasonable 

person" test seems, it is extremely important in deciding whether or not a plaintiff is entitled to compensation for a 

negligence tort. 

Damages are compensatory in nature. Compensatory. damages addresses a plaintiff/claimant's losses (in cases involving 

physical or mental injury the amount awarded also compensates for pain and suffering). The award should make the 

plaintiff whole, sufficient to put the plaintiff ba~k in the position he or she was before_ Defendant's negligent act. Anything 

more would unlawfully permit a plaintiff to profit from the tort. 

There are also two other general principles relating to damages. Firstly, the award of damages should take place in the 

form of a single lump sum payment. Therefore, a defendant should not be required to make periodic payments (however 

some statutes give exceptions for this). Secondly, the Court is not concerned with how the plaintiff uses the award of · 

damages. For example, if a plaintiff is awarded $100,000 for physical harm, the plaintiff is not required to spend this 

money on medical bills to restore them to their original position - they can spend this money any way they want.1381 

Types of damage 

• Special damages - quantifiable dollar losses suffered from the dat~ of defendant's negligent act (the tort) up to a 
specified time (proven at trial). Special damage examples include lost wages, medical bills, and damage to property 
such as one's car. 

• General damages - these are damages that are not quantified in monetary terms (e.g., there's no invoice or receipt as 
there would be to prove special damages). A general damage example is an amount for the pain and suffering one 
experiences from a car collision. Lastly, where the plaintiff proves only minimal loss or damage, or the court or jury is 
unable to quantify the losses, the court or jury may award nominal damages. 

• Punitive damages - Punitive damages are to punish a defendant, rather than to compensate plaintiffs, in negligence 
cases. In most jurisdictions· punitive damages are recoverable in a negligence action, but only if the plaintiff shows 
that the defendant's conduct was more ·than ordinary negligence (i.e .• wanton and willful or reckless). 

• Aggravated damages - In contrast to exemplary damages, compensation are given to the plaintiff when the harm is 
aggravated by the defendant's conduct. For example, the manner of this wrongful act increased the injury by 
subjecting the plaintiff to humiliation, insultJ39J · 

Procedure in the United States 
The United States generally recognizes four elements to a negligence action, duty, breach, proximate causation and 

injury.1401 A plaintiff who makes a negligence claim must prove all four elements of negligence in order to win his or her 

case.1411 Therefore, if it is highly unlikely that the plaintiff can prove one of the elements, the defendant may request 

judicial resolution early on, to prevent the case from going to a jury. This can be by way of a demurrer, motion to dismiss, 

or motion for summaryjudgment.1421 
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The elements allow a defendant to test l~intiffs accusations before trial, as well as~ding a guide to the finder of fact 

at trial (the judge in a bench trial, or jury in a jury trial) to d~cide whether the defendant is or is not liable. Whether the 

case is resolved with or without trial again depends heavily on the particular facts of the case, and the ability of the parties 

to frame the issues to the court. The duty and causation elements in particular give the court the greatest opportunity to 

take the case from the jury, beca:use they directly involve questions of poJicy.[431 The court can find that regardless of any 

disputed facts, the case may be resolved as a matter of law from undisputed facts because as a matter of law the defendant 

cannot be legally responsible for the plaintiffs injury under a theory of neg)igence.l431 

On appeal, depending on the disposition of the case and the ·question on appeal, the court reviewing a trial court's 

determination that the defendant was negligent will analyze at least one of the elements of the cause of action to determine 

if it is properly supported by the facts and law. For example, in an appeal from a final judgment after a jury verdict, the 

appellate court will review the record to verify that the jury was properly instructed on each contested element, and that 

the record shows sufficient evide_nce for the jury's findings. On an appeal from a dismissal or judgment against the plaintiff 

without trial, the court will review de nova whether the court below properly found that the plaintiff could not prove any 

or all of his or her case.1441 

See also 
• Carelessness 

• Criminal negligence 

• Gross negligence 

• Intentionality 

• Malpractice 

• Medical negligence 

• Mens rea 

• Neglect 

• Negligence in English Law 
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Liabi~ity, defenses,"nd remedies 0 
Indirect liability may arise due to some involvement, notably through joint and several liability doctrines as well as forms 

of secondary liability. Liability may arise through enterprise liability. Other concepts include market share liability. 

Vicarious liability 

In certain cases, a person might be liable for their employee or child under the law of agency through the doctrine of 

respondeat superior. For example, if a shop employee spilled cleaning liquid on the supermarket floor and a victim fell and 

suffered injuries, the plaintiff might be able to sue either the employee or the employer. There is considerable academic 

debate about whether vicarious liability is justified on no better basis than the search for a solvent defendant, or whether it 

is well founded on the theory of efficient risk allocation. 

Defenses 

A successful defense absolves the defendant from full or partial liability for damages. Apart from proof that there was no 

breach of duty, there are three principal defenses to tortious liability. 

Consent and warning 

Typically, a victim cannot hold another liable if the victim has implicitly or explicitly consented to engage in a risky 

activity. This is frequently summarized by the maxim "volenti non fit injuria" (Latin: "to a willing person, no injury is 

done" or "no injury is done to a person who consents"). In many cases, those engaging in risky activities will be asked to 

sign a waiver releasing another party from liability. 

For example, spectators to certain sports are assumed to accept a risk of injury, such as a hockey puck or baseball striking 

a member of the audience. Warnings by the defendant may also provide a defense depending upon the jurisdiction and 

circumstances. This issue arises, for example, in the duty of care that landowners have for guests or trespasses, known as 

occupiers' liability. 

Comparative or contributory negligence 

If the victim has contributed to causing their own harm through negligent or irresponsible actions, the damages may be 

reduced or eliminated entirely. The English case Butterfield v. Forrester (1809) established this defense. In England, this 

"contributory negligence" became a partial defense, but in the United States, any fault by the victim completely eliminated 

any damages.1341 This meant that if the plaintiff was 1% at fault, the victim would lose the entire lawsuit.1341 This was 

viewed as unnecessarily harsh and therefore amended to a comparative negligence system in many states; as of 2007 

contributory negligence exists in only a few states such as North Carolina and Maryland.[341 

In comparative negligence, the victim's damages are reduced according to the degree of fault. Comparative negligence has 

been criticized as allowing a plaintiff who is recklessly 95% negligent to recover 5% of the damages from the defendant. 

Economists have further criticized comparative negligence as not encouraging precaution under the ca1culus of negligence. 

In response, many states now have a 50% rule where the plaintiff recovers nothing if the plaintiff is more than 50% 

responsible. 

Illegality 
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If the claimant is involved in wrongdoQt the time the alleged negligence occunOthis may extinguish or reduce the 

defendant's liability. The legal maxim ex turpi causa non oritur actio, Latin for '.'no right of action arises from a despicable 

cause". Thus, if a burglar is verbally challenged by the property owner and sustains injury when jumping from a second 

story window to escape apprehension, there is no cause of action against the property owner even though that injury 

would not have been sustained but for the p·roperty owner's intervention. 

Other defenses and immunities 

Historically, immunity has been granted to governments under sovereign immunity and to charitable organizations under 

charitable immunity, although these have eroded,in the United States.1111 

Various laws limit liability when giving aid to a person in need; liability can arise from a failure to help due to the duty to 

rescue. 

Remedies 

The main remedy against tortious loss is compensation in damages or money. In a limited range of cases, tort law will 

tolerate self-help, such as reasonable force to expel a trespasser. This is a defense against the tort of battery. Further, in 

the case of a continuing tort, or even where harm is merely threatened, the courts will sometimes grant an injunction, such 

as in the English case Miller v Jackson (1977). This ineans a command, for something other than money by the court, such 

as restraining the continuance or threat of harm. Usually injunctions will not impose positive obligations on tortfeasors, 

but some Australian jurisdictions can make an order for specific performance to ensure that the defendant carries out 

their legal obligations, especially in relation to nuisance matters.1351 

Theory and reform 
Scholars and lawyers have identified conflicting aims for the law of tort, to some extent reflected in the different types of 

damages awarded by the courts: compensatory, aggravated,1361 and punitive. British scholar Glanville Williams notes four 

possible bases on which different torts rested: appeasement, justice, deterrence and compensation.137J 

From the late 1950s a group of legally oriented economists and economically oriented lawyers known as law and 

economics scholars emphasized incentives and deterrence, and identified tl1e aim of tort as being the efficient distribution 

of risk. Ronald Coase, a principal propon~nt, argued in The Problem of Social Cost (1960) that the aim of tort should be to 

reflect as closely as possible liability where transaction costs should be minimized.138) 

Since the mid-to-late 20th century, calls for reform of tort law have come from various perspectives. Some ,calls for reform 

stress the difficulties encountered by potential claimants. For example, because not all people who have accidents can find 

solvent defendants from which to recover damages in the courts, P. S. Atiyah has called the situation a "damages 

lottery".1391 Consequently, in New Zealand, the govemmen,t in the 1960s established a no-fault system of state 

compensation for accidents. Similar proposals have been the subJect of Command Papers in the UK and much academic 

debate. 

In the U.S., reform has typically limited the scope of tort law and damages available, such as limiting joint and several 

, liability, the collateral source rule, or capping noneconomic damages for emotional distress or punitive damages. These 

refonn statutes are sometimes rejected as unconstitutional under the state constitutions by state supreme co{irts,l40J with 

the Seventh Amendment to the United States Constitution possibly also relevant.1411 Theoretical and policy considerations 

are central to fixing liability for pure economic loss and of public bodies. 
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Relationship to con~act law 0 
Tort is sometimes viewed as the causes of action which are not defined in other areas such as contract or fiduciary law.[421 

However, tort and contract law are similar in that both involve a breach of duties, and in modem law these duties have 

blurred[42l and it may not be clear whether an action "sounds in tort or contract"; if both apply and different standards 

apply for each (such as a statute of limitations), courts will determine which is the "gravamen" (the most applicable). 

Circumstances such as those involving professional negligence[421 may involve both torts and contracts. The choice may 

affect time limits or damages, particularly given that damages are typically relatively limited in contract cases while in tort 

cases noneconomic damages such as pain and suffering may be awarded.1421 Punitive damages are relatively uncommon in 

contractual cases versus tort cases.1431 However, compensation for defective but not unsafe products is typically available 

only through contractual actions[421 through the law of warranty. 

In the United Kingdom, plaintiffs in professional negligence cases have some degree of choice in which law while in 

commercial transactions contract law applies; in unusual cases, intangible losses have been awarded in contract law 

casesJ421 

I~ the United States, the pure economic loss rule has been used to "mark the boundary" between tort and contract law 

cases and courts may consider a case which involves both causes to fall under only one area oflaw.l291 This "economic loss . ' 

rule" was adopted by the Supreme Court of the United States East River Steamship Corp V Transamerica Delaval Inc. 

(1986) and has expanded across the country in a non-uniform manner, leading to confusion.l291 Among other examples, 

the tort of insurance bad faith arises out of a contractual relationship, and "collateral torts" such as wrongful dismissal 

involving possible overlap with labour law contracts.1161 

Overlap with criminal law 
There is some overlap betwee~ criminal law and tort. For example, in English law an assault is both a crime and a tort (a 

form of trespass to the person). A tort allows a person, usually the victim, to obtain a remedy that serves their own 

purposes (for example by the payment of damages to a person injured in a car accident, or the obtaining of injunctive 

relief to stop a person interfering with their business). Criminal actions on the other hand are pursued not to obtain 

remedies to assist a person - although often criminal courts do have power to grant such remedies - but to remo~e their 

liberty on the state's behalf. This explains why incarceration is usually available as a penalty for serious crimes, but not 

usually for torts. In early common law, the distinction between crime and tort was not distinctJ44l 

The more severe penalties available in criminal law also means that it requires a higher burden of proof to be discharged 

than the related tort. For example, in the 0. J. Simpson murder trial, the jury was not convinced beyond reasonable doubt 

that 0. J. Simpson had committed the crime of murder; but in a later civil trial, the jury in that case decided that there was 

sufficient evidence to meet the standard of preponderance of the evidence required to prove the tort of wrongful death.l451 

Many jurisdictions, especially the US, retain punitive elements in tort damages, for example in anti-trust and consumer

related torts, making tort blur the line with criminal acts. Also there are· situations where, particularly if the defendant 

ignores the orders of the court,- a plaintiff can obtain a punitive remedy against the defendant, including imprisonment. 

Some torts may have a public element - for example, public nuisance - and sometimes actions in tort will be brought by a 

public body. Also, while criminal law is primarily punitive, many jurisdictions have developed forms of monetary 

compensation or restitution which criminal courts can directly order the defendant to pay to the victim.1461 

Landmarkjudgements and related legislation 
• Asbestos and the law 
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A trust is a three-party fiduciary relationship in which the first party, the trustor orsettlor, transfers ("settles") a property 

(often but not necessarily a sum of money) upon the second party (the trustee) for the benefit of the third party, the 

beneficiary.l11 At least two of the three parties must be different individuals or business entities; that is, one person can be 

trustor and trustee, and another can be the beneficiary or one can be trustor and beneficiary, and another be trustee or one 

person can be trustor and another can be trustee and beneficiary. 

A testamentary trust is created by a will and arises after the death of the settlor. An inter vivos trust is created during the 

settlor's lifetime by a trust instrument. A trust may be revocable or irrevocable; in the United States, a trust is presumed to 

be irrevocable unless the instrument or will creating it states it is revocable, except in California, Oklahoma and Texas, in 

which trusts are presumed to be revocable until the instrument or will creating them states they are irrevocable. An 

irrevocable trust can be "broken" (revoked) only by a judicial proceeding. 

Trusts and similar relationships have existed since Roman times.121 

The trustee is the legal owner of the property in trust, as fiduciary for the beneficiary or beneficiaries who is/are the 

equitable owner(s) of the trust property. Trustees thus have a fiduciary duty to manage the trust to the benefit of the 

equitable owners. They must provide a regular accounting of trust income and expenditures. Trustees may be 

compensated and be reimbursed their expenses. A court of competent jurisdiction can remove a trustee who breaches 

his/her fiduciary duty. Some breaches of fiduciary duty can be charged and tried as criminal offences in a court of law. 

A trustee can be a natural person, a business entity or a public body. A trust itself is a distinct entity from its trustee and, 

in the United States, is subject to federal and state taxation. Trusts can be incorporated or formed into limited liability 

companies, with the business entity acting as both trustor and trustee. 
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A trust is created by a settlor, who transfers title to some or all of his or her property to a trustee, who then holds title to 

that property in trust for the benefit of the beneficiaries.l31 The trust is governed by the terms under which it was created. 

In most jurisdictions, this requires a contractual trust agreement or deed. It is possible for a single individual to assume 

the role of more than one of these parties, and for multiple individuals to share a single role. For example, in a living trust 

it is common for the grantor to be both a trustee and a lifetime beneficiary while naming other contingent beneficl.aries. 

Trusts have existed since Roman times and have become one of the most important innovations in property law.121 Trust 

law has evolved through court rulings differently in different states, so statements in this article are generalizations; 

understanding the jurisdiction-specific case law involved is tricky. Some U.S. states are adapting the Uniform Trust Code 

to codify and harmonize their trust laws, but state-specific variations still remain. 

An owner placing property into trust turns over part of his or her bundle of rights to the trustee, separating the property's 

legal ownership and control from its equitable ownership and benefits. This may be done for tax reasons or to control the 

property and its benefits if the settlo.r is absent, incapacitated, or deceased. Testamentary trusts may be created in wills, 

defining how money and property will be handled for children or other beneficiaries. 

While the trustee is given legal title to the trust property, ih accepting the property title, the trustee owes a number of 

fiduciary duties to the beneficiaries. The primary duties owed include the duty of loyalty, the duty of prudence, the duty of 

impartiality.141 A trustee may be held to a very high standard of care in their dealings, in order to enforce their behavior. To 

ensure beneficiaries receive their due, trustees are subject to a number of ancillary duties in support of the primary duties, 

including a duties of openness and transparency; duties of record.keeping, accounting, and disclosure. In addition, a 

trustee has a duty to know, understand, and abide by the terms of the trust and relevant law. The trustee may be 

compensated and have expenses reimbursed, but otherwise must tum over all profits from the trust properties. 

There are strong restrictions regarding a trustee with conflict of interests. Courts can reverse a trustee's actions, order 

profits returned, and impose other sanctions if they finds a trustee hiis failed in any of their duties. Such a failure is termed 

a breach of trust and can leave a neglectful or dishonest trustee with severe liabilities for their failures. It is highly 

advisable for both settlors and trustees to seek qualified legal counsel prior to entering into a trust agreement. 

History: English common law 
Roman law had a well-developed concept of the trust (fideicommissum) in terms of "testamentary trusts" created by wills 

but never developed the concept of the inter uiuos Oiving) trusts which apply while the creator lives. 11us was created by 

later common law jurisdictions. Personal trust law developed in England at the time of the Crusades, during the 12th and 

13th centuries. In medieval English trust law, the settlor was known as the feoffor to uses while the trustee was known as 

the feoffee to uses and the beneficiary was known as the cestui gue use, or cestui quetrust. 
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At the time, land ownership in EnglanQs based on the feudal system. When a 10wner left England to fight in the 

Crusades, he conveyed ownership of his lands in his absence to manage the estate and pay and receive feudal dues, on the 

understanding that the ownership would be conveyed back on his return. However, Crusaders often encountered refusal to 

hand over the property upon their return. Unfortunately for the Crusader, English common law did not recognize his 

claim. As far as the King's courts were concerned, the land belonged to the trustee, who was under no obligation to return 

it. The Crusader had no legal claim. The disgruntled Crusader would then petition the king, who would refer the matter to 

his Lord Chancellor. The Lord Chancellor could decide a case according to his conscience. At this time, the principle of 

~wasborn. 

The Lord Chancellor would consider it "unconscionable" that the legal owner could go back on his word and deny the 

claims of the Crusader (the "true" owner). Therefore, he would find in favour of the returning Crusader. Over time, it 

became known that .the Lord Chancellor's court (the Court of Chancery) would continually recognize the claim of a 

returning Crusader. The legal owner would hold the land for the benefit of the original owner and would be compelled to 

convey it back to him when requested. The Crusader was the "beneficiary" and the acquaintance the "trustee". The term 

"use of land" was coined, and in time developed into what we now know as a trust. 

Significance 
The trust is widely considered to be the most innovative contribution of the English legal system.l51 Today, trusts play a 

significant role in most common law systems, and their success has ·Jed some civil law jurisdictions to incorporate trusts 

into their civil codes. In Curasao, for example, the trust was enacted into law on 1 January 2012; however, the Curai;ao 

Civil Code only allows express trusts constituted by notarial instrument.l61 France has recently added a similar, Roman

law-based device to its own law with the fiducie,m amended in 2009;l8l the fiducie, unlike a trust, is a contractual 

relationship. Trusts are widely used internationally, especially in countries within the English law sphere of influence, and 

whilst most civil law jurisdictions do not generally contain the concept of a trust within their legal systems, they\do 

recognise the concept under the Hague Convention on the Law Applicable to Trusts and on their Recognition (partly only 

the extent that they are parties thereto). The Hague Convention also regulates conflict of trusts. 

Although trusts are often associated with intrafamily wealth transfers, th~y have become very important in American 

capital markets, particularly through pension funds (in certain countries essentially always trusts) and mutual funds 
(often trusts)J9l 

Basic principles 
Property of any sort may be held in a trust. The uses of trusts are many and varied, for both personal and commercial 

reasons, and trusts may provide benefits in estate planning, asset protection, and truces. Llving trusts may be created 

during a person's life (through the drafting of a trust instrument) or after death in a will. 

In a relevant sense, a trust can be viewed as a generic form of a corpora_tion where the settlors (investors) are also the 

beneficiaries. This is particularly evident in the Delaware business trust, which could theoretically, with the language in 

the "governing instrument", be organized as a cooperative corporation or a limited liability corporation,l91:475-6 although 

traditionally the Massachusetts business trust has been commonly used in the US. One of the most significant aspects of 

trusts is the ability to partition and shield. assets from the trustee, multiple beneficiaries, and their respective creditors 

(particularly the trustee's creditors), making it "bankruptcy remote", and leading to its use in pensions, mutual funds, and 

asset securitization191 as well protection of individual spendthrifts through the spendthrift trust. · 

Terminology 
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• Appointer: This is the person who Oappoint a new trustee or remove 
an existing one. This person is usually mentioned in the trust deed. 

• Appointment: In trust law, "appointment" often has its everyday meaning. 
It is common to talk of ·the appointment of a trustee", for example. 
However, "appointment" also has a technical trust law meaning, either: 

• the act of appointing (i.e. giving) an asset from the trust to a 
beneficiary (usually where there is some choice in the matter-such as 
in a discretionary trust); or · 

• the name of the document which gives effect to the appointment. 

The trustee's right to do this, where it exists, is called a 
power of appointment. Sometimes, a power of appointment 
is given to someone other than the trustee, suc'1 as the 
settler, the protector, or a beneficiary. 

Chart of a trust 

• As Trustee For (ATF): This is the legal term us~d to imply that an entity is acting as a trustee. 

• Beneficiary: A beneficiary is anyone who receives benefits from any assets the trust owns. 

-l 

• In Its Own Capacity (HOC): This term refers to the fact that the trustee is acting on its own behalf. 

• Protector: A protector may be appointed in an express, inter vivos trust, as· a person who has some control over the 
trustee-usually including a power to dismiss the trustee and appoint another. The legal status of a protector is the 
subject of some debate. No-one doubts that a trustee has fiduciary responsibilities. If a protector also has fiduciary 
responsibilities, then the courts-if asked by beneficiaries-could order him or her to act in the way the court decrees. 
However, a protector is unnecessary to the nature of a trust~any trusts can and do operate without one. Also, 
protectors are comparatively new, while the nature of trusts has been established over hundreds of years. It is 
therefore thought by some that protectors have fiduciary duties, and by others that they do not. The case law has not 
yet established this point. · 

• Settlor(s): This is the person (or persons) who creates the trust. Grantor(s) is a common synonym. 

• Terms of the Trust means the settler's wishes expressed in the Trust Instrument. 

• Trust deed: A trust deed is a legal document that defines the trust such as the trustee, beneficiaries, settler and 
appointer, and the terms and conditions of the agreement. 

• Trust distributions: A trust distribution is any income or asset that is given out to the beneficiaries of the trust. 

• Trustee: A person (either an individual, a corporation or more than one of either) who administers a trust. A trustee is 
considered a fiduciary ~nd owes the highest duty under the law to protect trust assets from unreasonable loss for the 
trust's beneficiaries. 

I 
Creation 

Trusts may be created by the expressed intentions of the settlor (express trusts)f10J or they may be created by operation of 

law known as implied trusts. An implied trust is one created by a court of equity because of acts or situations of the parties. 

Implied trusts are divided into two categories: resulting and constructive. A resulting trust is implied by the law to work 

out the presumed intentions of the parties, but it does not take into consideration their expressed intent. A constructive 

trustl111 is a trust implied by law to work out justice between the parties, regardless of their intentions. 

Typically a trust can be created in the following ways: 

1. a written trust instrument created by the settler and signed by both the settler and the trustees (often referred to as an 
inter vivas or living trust); 

2. an oral declaration;l12J 

3. the will of a decedent, usually called a testamentary trust; or 

4. a court order (for example in family proceedings). 

In some jurisdictions certain types of assets may ~ot be the subject of a trust without a written docume~t.1131 

Formalities 
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Generally, a trust requires three certaintOas dete_nnined in Knight v Knight: 0 
1. Intention. There must be a clear intention to create a trustl141 (Re Adams and the Kensington Vestry) 

2. Subject Matter. The property subject to the trust must be clearly identified (Palmer v Simmonds). One may not. for 
example state, settle "the majority of my estate", as the precise extent cannot be ascertained. Trust property may be 
any form of specific property, be it real or personal, tangible or intangible. It is often, for example, real estate, shares 
or cash. 

3. Objects. The beneficiaries of the trust must be clearly identified,1151 or at least be ascertainable (Re Hain's 
Settlement). In the case of discretionary trusts, where the trustees have power to decide who the beneficiaries will be, 
the settlor must have described a clear class of beneficiaries (McPhail v Dou/ton). Beneficiaries may indude people 
not born at the date of the trust (for example, "my future grandchildren"). Alternatively, the object of a trust could be a 
charitable purpose rather than specific beneficiaries. 

Trustees 

A trust may have multiple trustees, and these trustees are the legal owners of the trust's property, but have a fiduciary duty 

to beneficiaries and various duties, such as a duty of care and a duty to inform.1161 If trustees do not adhere to these duties, 

they may be removed through a legal action. The trustee may be either a person or a legal entity such as a company, but 

typically the trust itself is not an entity and any lawsuit must be against the trustees. A trustee has many rights and 

responsibilities which vary based on the jurisdiction and trust instrument. If a trust lacks a trustee, a court may appoint a 

trustee. 

The trustees administer the affairs attend~t to the trust. The trust's affairs may include prudently investing the assets of 

the trust, accounting for and reporting periodically to the beneficiaries, filing required tax returns and other duties. In 

some cases dependent upon the trust instrument, the trustees must mltlce discretionary decisions as to whether 

beneficiaries should receive trust assets for their benefit. A trustee may be held personally liable for problems, although 

fiduciary liability insurance similar to directors and officers liability insurance can be purchased. For example, a trustee 

could be liable if assets are not properly invested. In addition, a trustee may be liable to its beneficiaries even where the 

trust has made a profit but consent has not b~en given.1171 However, in the United States, similar to directors and officers, 

an exculpatory clause may minimize liability; although this was previously held to be against public policy, this position 

has changed.1181 

In the United States, the Uniform Trust Code provides for reasonable compensation and ·reimbursement for trustees 

subject to review by courts,1191 although trustees may be unpaid. Commercial banks acting as trustees typically charge 

about 1% of assets under management.l201 

Beneficiaries 

The beneficiaries are beneficial (or equitable) owners of the trust property. Either immediately or eventually, the 

beneficiaries will receive income from the trust property, or they will rece,ve the property itself. The extent of a 

beneficiary's interest depends on the wording of the trust document. One beneficiary may be entitled to income (for 

example, interest from a bank account), whereas another may be entitled to the entirety of the trust property when he 

attains the age of twenty-five years. The settlor has much discretion when creating the trust, subject to some limitations 

imposed by law. 

The beneficiaries are jocosely lmown as "trust fund babies" or "trustafarians".1211 

Purposes 
Common purposes for trusts include: 

' . . ·; 
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1. Privacy: Trusts may be created puOfor privacy. The terms of a will are public Oertain jurisdictions, while the 
terms of a trust are not. 

2. Spendthrift clauses: Trusts may be used to protect beneficiaries (for example, one's children) against their own 
inability to handle money. These are especially attractive for spendthrifts. Courts may generally recognize spendthrift 
clauses against trust beneficiaries and their creditors, but not against creditors of a setttor. 

3. Wills and estate planning: Trusts frequently appear in wills (indeed, technically, the administration of every 
deceased's estate is a forrn of trust). Conventional wills typically leave assets to the deceased's spouse (if any), and 
then to the children equally. If the children are under 1 e. or under some other age mentioned in the will (21 and 25 are 
common), a trust must come into existence until the contingency age is reached. The executor of the will is (usually) 
the trustee, and the children are the beneficiaries. The trustee will have powers to assist the beneficiaries during their 
m!nority.1221 · 

4. Charities: In some common law jurisdictions all charities must take the form of trusts. In others, corporations may be 
charities also. In most jurisdictions. charities are tightly regulated for the public benefit (in England, for example, by 
the Charity Commission). 

5. Unit trusts: The trust has proved to be such a flexible concept that it has proved capable of working as an investment 
vehicle: the unit trust. 

6. Pension plans: Pension plans are typically set up as a trust, with the employer as settlor, and the employees and 
their dependents as beneficiaries. 

7. Remuneration trusts: Trusts for the benefit of directors and employees or companies or their families or 
dependents. This form of trust "".as developed by Paul Baxendale-Walker and has since gained widespread use.1231 

8. Corporate structures: Complex business arrangements, most often in the finance and insurance sectors, sometimes 
use trusts among various other entities (e.g., corporations) in their structure. · 

9. Asset protection: Trusts may allow beneficiaries to protect assets from creditors as the trust may be bankruptcy 
remote. For example, a discretionary trust, of which the settlor may be the protector and a beneficiary, but not the 
trustee and not the sole beneficiary. In such an arrangement the settlor may be in a position to benefit from the trust 
assets, without owning them, and therefore in theory protected from creditors. In addition, the trust may attempt to 
preserve anonymity with a completely unconnected name (e.g., "The Teddy Bear Trust"). These strategies are 
ethically and legally controversial. 

10. Tax planning: The tax consequences of doing anything using a trust are usually different from the tax consequences 
of achieving the same effect by another route (if; indeed, it would be possible to do so). In many cases. the tax 
consequences of using the trust are better than the alternative, and trusts are therefore frequently used for legal tax 
avoidance. For an example see the "nil-band discretionary trust", explained at Inheritance Tax (United Kingdom).-

11. Co-ownership: Ownership of property by more than one person is facilitated by a trust. In particular, ownership of a 
matrimonial home is commonly effected by a trust with both partners as beneficiaries and one, or both, owning the 
legal title as trustee. · 

12. Construction law: In Canada1241 and Minnesota monies owed by employers to co~tractors or by contractors to 
subcontractors on construction projects must by law be held in trust. In the event of contractor insolvency. this makes 
it much more likely that subcontractors will be paid for work completed. 

13. Legal retainer- Lawyers in certain countries often require that a legal retainer be paid upfront and held in trust until 
such time as the legal work is p'erformed and billed to the client, this serves as a minimum guarantee of remuneration 
should the client become insolvent. However. strict legal ethical codes apply to the use of legal retainer trusts. 

Types 

Alphabetic list of trust types 

Trusts go by many different names, depending on the characteristics or the purpose of the trust. Because trusts often have 

multiple characteristics or purposes, a single trust might accurately be described in several ways. For example, a Hving 

trust is often an express trust, which is also a.revocable trust, arid might in~lude an incentive trust, and so forth. 

• Asset-protection trust: An asset-protection trust is a term which covers a wide spectrum of legal structures. Any 
form of trust which provides for funds to be held on a discretionary basis falls within the category. Such trusts are set 
up in an attempt to avoid or mitigate the effects of taxation, divorce and bankruptcy on the beneficiary. Such trusts are 
therefore frequently proscribed or limited in their effects by governments and the courts. 

• Community land trust: A community land trust is a nonprofit corporation that.develops and steward.s affordable 
housing, community gardens, civic buildings, commercial spaces and other community assets on behalf of a 
community. "CLTs" balance the needs of indil(iduals to access land and maintain security of t~nure . 'th~ muni~ 
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need to maintain affordability, econO diversity and local access to essential sOes. 

• Constructive trust: Unlike an express trust, a constructive trust is not created by an agreement between a settler 
and the trustee. A constructive trust is imposed by the law as an "equitable remedy". This generally occurs due to 
some wrongdoing, where the wrongdoer has aqquired legal title tQ some property and cannot in good conscience be 
allowed to benefit from it. A constructive trust is, essentially, ~ legal fiction. For example, a court of equity recognizing 
a plaintiff's request for the equitable remedy of a constructive trust may decide that a constructive trust has been 
created and simply order the person holding the assets to deliver them to the person who rightfully should have them. 
The constructive trustee is not necessarily the person who is guilty of the wrongdoing, and in practice it is often a 
bank or similar organization. The distinction may be finer than the preceding exposition in that there are also said to 
be two forms of constructive trust, the institutional constructive trust and the remedial constructive trust. The latter is 
an "equitable remedy" imposed by law being truly remedial; the former arising due to some defect in the transfer of 
property. 

• Discretionary trust: In a discretionary trust, certainty of object is satisfied if it can be said that there is a criterion 
which a person must satisfy in order to be a beneficiary (i.e., whether there is a 'class' of beneficiaries, which a person 
can be said to belong to). In that way, persons who satisfy that criterion (who are members of that class) can enforce 
the trust. Re Baden's Deed Trusts; McPhail v Dou/ton 

• Directed trust: In these types, a directed trustee is directed by a number of other trust.participants in implementing 
the trust's execution; these participants may include a distribution committee, trust protector, or investment advisor. 
The directed trustee's role is administrative which involves following investment instructions, holding legal title to the 
trust assets, providing fiduciary and tax accounting, coordinating trust participants and offering dispute resolution 
among the participants 

• Dynasty trust (also known as a generation-skipping trust): A type of trust in which assets are passed down to the 
grantor's grandchildren, not the grantor's children. The children of the granter never take title to the assets. This 
allows the grantor to avoid the estate taxes that would apply if the assets were transferred to his or her children first. 
Generation-skipping trusts can still be used to provide financial benefits to a grantor's children, however, because any 
income generated by the trust's assets can be made accessible to the grantor's children while still leaving the assets 
in trust for the grandchildren. · 

• Express trust: An express trust arises where a settler deliberately and consciously decides to create a trust, over 
their assets, either now, or upon his or her later death. In these cases this will be achieved by signing a trust 
instrument, which will either be a will or a trust deed. Almost all trusts dealt with in the trust industry are of this type. 
They contrast with resulting and constructive trusts. The intention of the parties to create the trust must be shown 
clearly by their language or conduct. For an express trust to exist, there must be certainty to the objects of the trust 
and the trust property. In the USA Statute of Frauds provisions require express trusts to be evidenced in writing if the 
trust property is above a certain value, or is real estate. 

• Fixed trust: In a fixed trust, the entitlement of the beneficiaries is fixed by the settler. The trustee has little or no 
discretion. Common examples are: 

• a trust for a minor ("to x if she attains 21 "); 

• a life interest ("to pay the income to x for her lifetime"); and 

• a remainder ("to pay the capital to y after the death of x") 

• Grantor retained annuity trust (GRAT): GRAT is an irrevocable trust whereby a grantor transfers asset(s), as a gift, 
into a trust and receives an annual payment from the trust for a period of time specified in the trust instrument. At the 
end of the term, the financial property is transferred (tax-free) to the named beneficiaries. This trust is commonly used 
in the U.S. to facilitate large financial gifts that are not subject to a gift tax. 

• Hybrid trust: A hybrid trust combines elements of both fixed and discretionary trusts. In a hybrid trust, the trustee 
must pay a certain amount of the trust property to each beneficiary fixed by the settler. But the trustee has discretion 
as to how any remaining trust property, once these fixed amounts have been paid out, is to be paid to the 
beneficiaries. 

• Implied trust: An implied trust, as distinct from an express trust, is created where some of the legal requirements for 
an express trust are not met, but an intention on behalf of the parties to create a trust can be presumed to exist. A 
resulting trust may be deemed to be present where a trust instrument is not properly drafted and a portion of the 
equitable title has not been provided for. In such a case, the law may raise a resulting trust for the benefit of the 
granter (the creator of the trust). In other words, the granter may be deemed to be a beneficiary of the portion of the 
equitable title that was not properly provided for in the trust document. 

• Improvement trust: Improvement trusts can be set up by urban or local government to hold funds for the 
development or improvement of an area. The trust is often run by a committee, and can act similarly to a development 
agency, depending on the provisions of its charter.1251 

• Incentive trust: A trust that uses distributions from income or principal as an incentive to encourage or discourage 
certain behaviors on the part of the beneficiary. The term "incentive trust"·is sometimes used to distinguish trusts that 
provide fixed conditions for access to trust funds from discretionary trusts that leave such decisions up to the trustee. 

• Inter vivos trust (or living trust): A settler who is living at the time the trust is established creates an inter vivos trust. 
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• Irrevocable trust: In contrast to a rOable trust, an irrevocable trust is one in Qh the terms of the trust cannot be 
amended or revised until the terms or purposes of the trust have been completed. Although in rare cases, a court may 
change the terms of the trust due to unexpected changes in circumstances that make the trust uneconomical or 
unwieldy to administer, under normal circumstances an irrevocable trust may not be changed by the trustee or the 
beneficiaries of the trust. · 

• Land Trust: A private, nonprofit organization that, as all or part of its mission, actively works to conserve land by 
undertaking or assisting in land or conservation easement acquisition, or. by its stewardship of such land or 
easements; or an agreement whereby one party (the trustee) agrees to hold ownership of a piece of real property for 
the benefit of another party (the beneficiary) .. 

• Offshore trust: Strictly speaking, an offshore trust is a trust which is resident in any jurisdiction other than that in 
which the settler is resident. However, the term is more commonly used to describe a trust in one of the jurisdictions 
known as offshore financial centers or, colloquially, as tax havens. Offshore trusts are usually conceptually similar to 
onshore trusts in common law countries, but usually with legislative modifications to make them more commercially 
attractive by abolishing or modifying certain common law restrictions. By extension, "onshore trust" has come to mean 
any trust resident in a high-tax jurisdiction. 

• Personal Injury trust: A personal injury trust is any form of trust where funds are held by trustees for the benefit of a 
person who has suffered an injury a_nd funded exclusively by funds derived from payments made in consequence of 
that injury. · 

• Private and public trusts: A private trust has one or more particular individuals as its beneficiary. By contrast, a 
public trust (also called a ch!3ritable trust) has some charitable end as its beneficiary. In order to qualify as a charitable 
trust, the trust must have as its object certain purposes such as alleviating poverty, providing education, carrying out 
some religious purpose, etc. The permissible objects are generally set out in legislation, but objects not explicitly set 
out may also be an object of a charitable trust, by analogy. Charitable trusts are entitled to special treatment under the 
law of trusts and also the law of taxation. . . 

• Protective trust: Here the terminology is different between the UK and the USA: 

• In the UK, a protective trust is a life interest that terminates upon the happening of a specified event; such as the 
bankruptcy of the beneficiary, or any attempt by an individual to dispose of his or her interest. They have become 
comparatively rare. · 

• In the USA, a protective trust is a type of trust that was devised for use in estate planning. (In another jurisdiction 
this might be thought of as one type of asset protection trust.) Often a person, A, wishes to leave property to 
another person B. A. however, fears that the property might be claimed by creditors before A dies, and that 
therefore B would receive none of it. A could establish a trust with B. as the beneficiary, but then A would not be 
entitled to use of the property before they died. Protective trusts were developed as a solution to this situation. A 
would establish a trust with both A and B as beneficiaries, with the trustee instructed to allow A use of the property 
until they died, and thereafter to allow its use to B. The property is then safe from being claimed by A's creditors, 
at least so long as the debt was entered into after the trust's esta!)lishment. This use of trusts is similar to life 
estates and remainders, and is frequently used as an alternative to them. 

• Purpose trust: Or, more accurately, non-charitable purpose trust (all charitable trusts are purpose trusts). Generally, 
the law does not permit non-charitable purpose trusts o~tside of certain anomalous exceptions which arose under the 
eighteenth century common law (and, arguable, Quistclose trusts). Certain jurisdictions (principally, offshore 
jurisdictions) have enacted legislation validating non~charitable purpose trusts generally. 

• QTIP Trust: Short for "qualified terminal interest property." A trust recognized under the tax laws of the United States 
which qualifies for the marital gift exclusion from the estate tax. 

• Resulting trust: A resulting trust is a form of implied trust which occurs v.ohere (1) a trust fails, wholly or in part, as a 
result of which the settler becomes entitled to the assets; or (2) a voluntary payment is made by A to B in 
circumstances which do not suggest gifting. B becomes the resulting trustee of A's payment. 

• Revocable trust: A trust of this kind may be an:,ended, altered or revoked by its settlor at any time, provided the 
settler is not mentally incapacitated. Revocable trusts are becoming increasingly common in the US as a substitute 
for a will to minimize administrative costs associated with probate and to provide centralized administration of a 
person's final affairs after death. · 

• Secret trust: A post mortem trust constituted externally from a will but imposing obligations as a trustee on one, or 
more, legatees of a will. 

• Semi-secret trust: A trust in which a will demonstrates the intention to create a trust, names a trustee, but does not 
identify the intended beneficiary.126] 

• Simple trust: 

• In the US jurisdiction this has two distinct meanings: 

• In a simple trust the trustee has no active duty beyond conveying the property to the beneficiary at some 
future time determined by the trust. This is also called a bare trust. All other trusts are special trusts where the 
trustee has active duties beyond this. £f / J ../--. . -13q 

https://en.wikipedia.org/wiki/Trust_law /(LAM) . ·~ J 
1 

8/13 

. ?;-tf.i4 



~ 
12/28/2017 Trust law - Wikipedia """" 

• A simple trust in Federal in~ tax law is one in which, under the terms Oie trust document, all net income 
must be distributed on an annual basis. 

• In the UK a bare or simple trust is one where the beneficiary has an immediate and absolute right to both the 
capital and income held in the trust. Bare trusts are commonly used to transfer assets to 111inors. Trustees hold the 
assets on trust until the beneficiary is 18 in England and Wales. or 16 in Scotland.127J 

• Special trust: In the US, a special trust, also called complex trust, contrasts with a simple trust (see above). It does 
not require the income be paid outwithin the subject tax year. The funds from a complex trust can also be used to 
donate to a charity or for charitable purposes. 

• Special Power of Appointment trust (SPA Trust): A trust implementing a special power of appointment to provide 
asset protection features. 

• Spendthrift trust: It is a trust put into place for the benefit of a person who is u·nable to control their spending. It gives 
the trustee the power to decide how the trust fund~ may be spent for the benefit of the beneficiary. 

• Standby Trust (or Pourover Trust): The trust is empty at creation during life and the will transfers the property into 
the trust at death. This is a statutory trust. 

• Statutory Business Trust: A trust created pursuant to a state's business trust statute used primarily for commercial 
purposes. Two prominent variants of Statutory Business Trusts are Delaware statutory trusts and Massachusetts 
business trusts. The Uniform Law Commission promulgated a final amended draft of the Uniform Statutory Entity Act 
(2009) in 2013. As of 24 January 2017, no states have adopted the Uniform Statutory Entity Act of 2009.1281 

• Testamentary trust (or Will Trust): A trust created iri an individual's will is called a testamentary trust. Because a will 
can become effective only upon death, a testamentary trust is generally created at or following the date of the settler's 
death. 

• Unit trust: A trust where the beneficiaries (called unitholders) each possess a certain share (called units) and can 
direct the trustee to pay money to them out of the trust property according to the number of units they possess. A unit 
trust is a vehicle for collective investment, rather than disposition, as the persori who gives the property to the trustee 
is also the beneficiary.!29J · 

Regional variations 
Trusts originated in England, and therefore English trusts law has had a significant influence, particularly among common 

law legal systems such as the United States and the countries of the Commonwealth. 

Trust law in civil law jurisdictions, generally including Continental Europe only exists in a limited number of jurisdictions 

(e.g. Cura~o. Liechtenstein and Sint Maarten). The trust may however be recognized as an instrument of foreign law in 

conflict oflaws cases, for example within the Brussels regime (Europe) and the parties to the Hague Trust Convention. Tax 

avoidance concerns have historically been one of the reasons that European countries with a civil law system have been 

reluct~t to adopt trustsJ9J 

United States 

State law applies to trusts, and the Uniform Trust Code has been enacted by the legislatures in many states. In addition, 

federal law considerations such as federal taxes administered by the Internal Revenue Service may affect the structure and 

creation of trusts. The common law of trusts is summarized in the Restatements of the Law, such as the Restatement of 

Trusts, Third (2003-08). 

In the United States the tax law allows trusts to be taxed as corporations, partnerships, or not at all depending on the 

circumstances, although trusts may be 1.1sed for tax avoidance in certain situations.191:475 For example, the trust-preferred 

security is a hybrid (debt and equity) security with favorable tax treatment which is treated as regulatory capital on banks' 

balance sheets. The Dodd-Frank Wall Street Reform and Consumer Protection Act changed this somewhat by not allowing 

these assets to be a part of Oarge) banks' regulatory capitaI.l30J:23 

Estate planning 
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Living trusts, as opposed to testamenta~ll) trusts, may help a trustor avoid ~.!311 Avoiding probate may save 

costs and maintain privacyl321 and living trusts have become very popular.l331 Probate is potentially costly, and probate 

records are available to the public while distribution through a trust is private. Both living trusts and wills can also be used 

to plan for unforeseen circumstances such as incapacity or disability, by giving discretionary powers to the trustee or 

executor of the wiU.132] 

Negative aspects of using a living trust as opposed to a will and probate include upfront legal expenses, the expense of 

trust administration, and a lack of certain safeguards. The cost of the trust may be t 96 of the estate per year versus the one

time probate cost of 1 to 496 for probate, which applies whether or not there is a drafted will. Unlike trusts, wills must be 

signed by two to three witnesses, the number depending on the law of the jurisdiction in which the will is executed. Legal 

protections that apply to probate but do not automatically apply to trusts include provisions that protect the decedent's 

assets from mismanagement or embezzlement, such as requirements of bonding, insurance, and itemized accountings of 

probate assets. 

Estate tax effect 

Living trusts generally do not shelter assets from the U.S. federal estate tax. Married couples may, however, effectively 

double the estate tax exemption amount by setting up the trust with a formula clause.l341, 

For a living trust, the grantor may retain some level of contr?l to the trust, such by appointment as protector under the 

trust instrument. Living trusts also, in practical terms, tend to be driven to large extent by tax considerations. If a living 

trust fails, the property will usually be held for the grantor/settlor on resulting trusts, which in some notable cases, has 

had catastrophic tax consequences. 

South Africa 

In many ways trusts in South Africa operate similarly to other common law countries, although the law of South Africa is 

actually a hybrid of the British common law system and Roman-Dutch law. 

In South Africa, in addition to the traditional living trusts and will trusts there is a 'bewind trust' (inherited from the 

Roman-Dutch bewind administered by a bewfrtdhebber)1351 in which the beneficiaries own the trust assets while the 

trustee administers the trust, although this is regarded by modem Dutch law as not actually a trust.l361 Bewind trusts are 

created as trading vehicles providing trustees with limited liability and certain tax advantages. 

In South Africa, minor children cannot inherit assets and in the absence of a trust and assets held in a state institution, the 

Guardian's Fund, and released to the children in adulthood. Therefore, testamentary (will) trusts often leave assets in a 

trust for the benefit of these minor children. 

There are two types of living trusts in South Africa, namely vested trusts and discretionary trusts. In vested trusts, the 

benefits of the beneficiaries are set out in the trust deed, whereas in discretionary trusts the trustees have full discretion at 

all times as to how much and when each beneficiary is to benefit. 

Asset protection 

Until recently, there were tax advantages to living trusts in South Africa, although most of these advantages have been 

removed. Protection of assets from creditors is a modem advantage. With notable exceptions, assets held by the trust are 

not owned by the trustees or the beneficiaries, the creditors of trustees or beneficiaries can have no claim against the trust. 

Under the Insolvency Act (Act 24 of 1936), assets transferred into a living trust remain at risk from external creditors for 6 

months if the previous owner of the assets is solvent at the time of transfer, or 24 month:i~;,/~he ~solvent 6t the tjme 
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of transfer. After 24 months, creditors Q no claim against assets in the trust, al~h they can attempt to attach the 

loan account, thereby forcing the trust to sell its assets. Assets can be transferred into the living trust by selling it to the 

trust (through a loan granted to the trust) or donating cash to it (any natural person can donate Rloo ooo per year 

without attracting donations tax; 2096 donations tax applies to furthe~ donations within the same tax year). 

Tax considerations 

Under South African law living trusts are considered tax payers. Two types of tax apply to living trusts, namely income tax 

and capital gains tax (CGT). A trust pays income tax at a flat rate of 40% (individuals pay according to income scales, 

usually less than 20%). The trust's income can, however, be taxed in the hands of either the trust or the beneficiary. A trust 

pays CGT at the rate of 20% (individuals pay 10%). Trusts do not pay deceased estate tax (although trusts may be required 

to pay back outstanding loans to a deceased estate, in which the loan amounts are taxable with deceased estate tax)J371 

The taxpayer whose residence has been 'locked' into a trust has now been given another opportunity to take advantage of 

these CGT exemptions. The Taxation Law Amendment Act of 30 September 2009 commenced on 1 January 2010 and 

granted a 2-year window period from 1 January 2010 to 31 December 2011, affording a natural person the opportunity to 

take transfer of the residence with advantage of no transfer duty being payable or CGT consequences. Whilst taxpayers can 

take advantage of this opening of a window of opportunity, it is not likely that it will ever become available thereafter.1381 

See also 
• Blind trust 

• Foundation ( charity) 

• Knight v Knight 

• Rabbi trust 

• STEP (Society of Trust and Estate Practitioners), the international professional association for the trust industry 

• Totten trust 

• Trusts & Estates ijoumal) 

Jurisdiction specific: 

• Argentinian law number 24.441 of 1994. 

• Australian trust law 

• Henson trust 

• Italian trust law 
• Trust law in Civil law jurisdictions 

• Trust law in England and Wales 
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THE GUARDIANSHIP APPLICATION 

A family member, friend or interested party (the "applicant") files an Application for 

Appointment of Permanent Guardian. The application is usually filed in the county where 

the proposed ward resides. Along with the application, the applicant must provide 

documentation of a thorough examination performed within the past four months by a 

physician licensed in Texas. If the proposed ward's alleged incapacity results from 

intellectual disability, the proposed ward shall be examined by a physician or a psychologist 

licensed in this state or certified by the Texas Department of Mental Health and Mental 

Retardation to perform the examination, unless there is written documentation filed with the 

court that shows that the proposed ward has been examined according to the rules adopted 

by the Texas Department of Mental Health and Mental Retardation not earlier than 24 

months before the date of a hearing to appoint a guardian for the proposed ward. The 

physician or psychologist shall conduct the examination according to the rules adopted by 

the Texas Department of Mental Health and Mental Retardation and shall submit written 

findings and recommendations to the court. In certain cases, the physician or psychologist 

may be asked to testify as to the nature and degree of the proposed ward's incapacity. 

The application usually contains the following infonnation: 

• the name, sex, date of birth, and address of the proposed ward 
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• the name, relationship and address Qe person the applicant desires to have ~ 
appointed as guardian, and 

• the social security number of the proposed ward and of the person the applicant desires 

to have appointed as guardian i~ required by that court 

• whether guardianship of the person or estate, or both, is sought 

• the nature and degree of the alleged incapacity: the specific areas of protection and 

assistance requested, and the limitations of rights requested to be included in the 

court's order of appointment 

• the facts requiring that a guardian be appointed and the interest of the applicant in the 

appointment 

• the nature and description of any kind of guardianship existing for the proposed ward in 

Texas or in any other state 

• the name and address of any person or institution having the care and custody of the 

proposed ward 

• the approximate value and description of the proposed ward's estate, including any 

compensation, pension, insurance or allowance to which the proposed ward may be 

entitled 

• the requested term (one year or continuing) of the guardianship, if known 

• the name and address of any person holding a power of attorney, if known, and a 
( . 

description of the type of power of attorney 

• if the proposed ward is a minor: 

1. whether the minor was the subject of a legal conservatorship proceeding within the 

preceding two-year period, and if so, where and what was the disposition; and 

2. the names of the parents and next of kin of the proposed ward and whether either or 

both of the parents are deceased 

• if the proposed ward is 60 years of age or older, the names and addresses, to the best 

of applicant's knowledge, of the proposed ward's spouse. siblings, and children; or if 

there is no spouse·. sibling or child, the names and addresses.of the proposed ward's 

next of kin 

• facts showing that the court has venue over proceeding; and 

• if applicable, that the person whom the applicant desires to have appointed as a 
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The court clerk will issue a citation to bQrved in person on the proposed ward. If th~ 

application is filed in a Statutory Probate Court, the court will appoint a court investigator. 

The investigator meets with the proposed ward, attorney of record, social workers, family 

members and any other persons necessary to determin~ if guardianship is the least 

restrictive manner in which to handle the case. 

The court investigator files a report with the court. This report is made available to the 

attorney of record. If the application is not withdrawn based on the court investigator's 

review and recommendation, an attorney ad litem is appointed to advocate for the alleged 

incapacitated individual. 

The attorney ad litem reviews the report furnished by the court investigator, conducts 

further investigation, if necessary and meets with the proposed ward. A time and date for a 

court hearing is set and 1'.'0tice is issued to all interested persons, including the alleged 

incapacitated individual. 

The proposed ward must be at the hearing unless the court determines that a personal 

appearance is not in the proposed ward's best interest. The court may close the hearing if 

the proposed ward or the proposed ward's counsel requests a closed hearing. The 

proposed ward is entitled, on request, to a jury trial. 

Any person who does not have an adverse interest may contest the guardianship. This 

includes the alleged incapacitated person. At the hearing, the court inquires into the ability 

of the alleged incapacitated adult to feed, clothe and shelter himself or herself, to care for 

his or her own physical health and to manage his or her own property and financial affairs. 

Before appointing a guardian, the court must find by cl~ar and convincing evidence that: 

• the proposed ward is an incapacitated person 

• it is in the best interest of the proposed ward to appoint a guardian; and 

• the rights of the proposed ward or the proposed ward's property will be protected by the 
! 

appointment of a guardian. 

The court must find by a preponderance of the evidence that: 

• the court has venue or that this court is the proper court to make the determination of 
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• the person to be appointed as guardQis eligible and qualified to serve as guardiQ 

• the guardianship of a minor is not solely t~ determine or change school districts, and 

• the proposed ward is totally incapacitated; or is partially incapacitated, and can perform 

some, but not all, of the tasks necessary to care for himself or herself and manage the 

individual's property. 

If the court finds that the adult person possesses the capacity to care for himself or herself, 

the court dismisses the application. 

If the court finds that the person lacks some, but not all, of the ability necessary to care for 

himself or herself, or to manage his or her property, the court appoints a guardian with 

limited powers, leaving as many decisions as possible to the incapacitated individual. 

If the court finds that the proposed ward is totally without the capacity to care for himself or 

herself, the court includes a finding of that fact in its final order and appoints a guardian with 

full authority. 

The order contains findings of fact and specifies powers and duties granted to the guardian 

and any limitations of those powers; the name of the person appointed guardian, the name 

of the ward, whether the guardianship is of the. person or the estate or both; the amount of 

the bond, whether an appraisal is necessary, and gives directions to the guardian regarding 

the appraisal of the ward's assets. 

The bond is an insurance policy which protects the assets of the ward should the 

guardian's action create financial loss to the estate. The penal amount, or dollar amount, is 

set by the judge in the amount that is equal to the value of the ward's personal property 

plus one year's income. 

When the bond has been approved by the court and the guardian files the oath, the 

guardian is considered qualified, and Letters of Guardianship are issued by the county 

clerk. 

Letters of Guardianship are evidence of the authority of the guardian to act on behalf of the 

ward. Letters expire sixteen months after the date of issue. The g.uardian may renew 

Letters of Guardianship of the person after he or she files an annual report of the person 

TGA Members 
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and the court approves that report. The guardian of the estate may renew letters after the 
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court receives and approves the guardiQ annual accounting. The court may also reQe 
that the next year's bond premium be paid in advance. 
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Probate 

0 
Probate - Wikipedia 

0 

Probate (often abbreviated p~~)l11·is the judicial process whereby a will is "proved" in a court and accepted as a valid 

public document that is the true last testament of the deceased. 

The granting of probate is the first step in the legal process of administering the estate of a deceased person, resolving all 

claims and distributing the deceased person's property under a will. A probate court decides the legal validity of a 

testator's (deceased person's) will and grants its approval, also known as granting probate, to the executor. The probated 

will then becomes a legal instrument that may be enforced by the executor in the law courts if necessary. A probate also 

officially appoints the executor (or personal representative), generally named in the will, as having legal power to dispose 

of the testator's assets in the manner specified in the testator's will. However, through the probate process, a will may be 

contested.l21 
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Probate - Wikipedia 

0 
An executor is the person appointed by a will to act on the behalf of the estate of the will maker (the "testator") upon his or 

her death. An executor is the legal personal representative of a deceased person's estate. The appointment ~fan executor 

only becomes effective after the death of the testator. After the testator dies, the person named in the will as executor can 

decline or renounce the position, and if that is the case should very quickly notify the probate court registry accordingly. 

There is no legal obligation for that person to accept the appointment. 

Executors "step into the shoes" of the deceased and have similar rights and powers to wind up the personal affairs of the 

deceased. This may include continuing or filing lawsuits to which the deceased was entitled to bring; making claims for 

wrongful death, paying off creditors, or selling or disposing of assets not particularly gifted in the will, among others. But 

the role of the executor is to resolve the testator's estate and to distribute the estate to the beneficiaries or those otherwise 

entitled. 

Administrator 
When a person dies without a Will then the legal personal representative is known as "the Administrator". This is 

commonly the closest relative, although that person can renounce their right to be Administrator in which case the right 

moves to the next closest relative. This often happens when parents or grandparents are first in line to become the 

Administrator but renounce their rights as they are old, don't have knowledge of estate law and feel that someone else is 

better suited to the task. 

Appointment of an administrator follows a codified list e_stablishing priority appointees. Classes of persons named higher 

on the list receive priority of appointment to those lower on the list. Although appointees named in the Will and relatives 

of the deceased frequently receive priority over all others, creditors of the deceased and 'any other citizen [of that 

jurisdiction]' may act as an administrator if there is some cognizable reason or relationship to the estate. Alternatively, if 

no other person qualifies or no other person accepts appointment, the court will appoint a representative from the local 

public administrator's office. 

Probate clause 
A representative example of a complete probate clause, from the 14th century (or earlier) onwards, added at the bottom of 

the office transcribed copy of a will is as follows, taken from the will of Anthony Bathurst, 1697, PROB 11/ 438:l31 

PROBATUM fuit huiusmodi testamentum apud Londinitim coram 141 venerabili et egregio viro domino 

Richardo Raines, milite, legum doctore Cl.!riae praerogativae 151 Cantuariensis magistro custodis sive 

commissarii legitime constituti vicesimo tertio die mensis Junii Anno Domini Millesimo Sexcenti 

Nonaginta Septimo juramento 161 Mari~e Bathurst relictae et executricis in dicto testamento nominata cui 

commissafuit administratio omnium et singulorum bonorum,jurium et creditorum dicti defuncti de bene 

etfideliter administrando [7] eadem ad sancta Dei Evangelis ju rat. Examinatur. 

Translated literally as: 

This will was proved at London before the worshipful Sir Richard Raines, knight, Doctor of Laws, Master 

Keeper or Commissary of the Prerogative Court of Canterbury, lawfully constituted, on the twenty third day 

of the month of June in the year of our Lord one thousand six hundred and ninety seven, by the oath of 
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Mary Bathurst, relict and execuO named in the said will, to whom adminQtion was granted of all and 

singular the goods, rights and credits of the said deceased, sworn on the holy Gospel of God to well and 

faithfully administer the same. It has been examined". 

Etymology 

The English noun "probate" derives directly from the Latin verb probare,!81 to try, test, prove, examine,191 more specifically 

from the verb's past participle nominative neuter probatum,!101 "having been proved". Historically during many centuries 

a paragraph in Latin of standard format was written by scribes of the particular probate court below the transcription of 

the will, commencing with the words (for example): Probatu'!' Londinifuit huismodi testamentum coram venerabili viro 

(name of approver) legum doctQre curiae prerogativae Cantuariensis ... ("A testament of ~uch a kind was proved at 

London in the presence of the venerable man ..... doctor of law at the Prerogative Court of Canterbury ... ")1111 The earliest 

usage of the English word was in 1463, defined as "the official proving of a will". 1121 The term "probative," used in the law 

of evidence, comes from the same Latin root but has a different English usage. 

Probate process 
Probate is a process of improvement .that proves a will of a deceased person is valid, so their property can in due course be 

retitled (US terminology) or transferred to beneficiaries of the will. As with any legal proceeding, there are technical 
aspects to probate administration:!13]{14)(15)(16] 

• Creditors must be notified and legal notices published. 

• Executors of the will must be guided in how and when to distribute assets and how to take creditors' rights into 
account. 

• A Petition to appoint a personal representative may need to be filed and letters of administration (often referred to as 
"letters testamentary") issued. A Grant of Letters of Administration can be used as proof that the 'Administrator' is 
entitled to handle the assets. · 

• Homestead property, which follows its own set of unique rules in states like Florida, must be dealt with separately 
from other assets. In many common law jurisdictions such as Canada, parts of the US, the UK, Australia and India, 
jointly owned property passes automatically to the surviving joint owner separately from any will, unless the equitable 
title is held as tenants in common. 

• There are time factors involved in filing and objecting to claims against the estate. 

• There may be a lawsuit pending over the decedent's death or there may have been pending suits that are now 
continuing. There may be separate procedures required in contentious probate cases. 

• Real estate or other property may need to be sold to effect correct distribution of assets pursuant to the will or merely 
to pay debts. 

• Estate taxes, gift taxes or inheritance taxes must be considered if the estate ex.ceeds certain thresholds. 

• Costs of the administration including ordinary taxation such as income tax on interest and property taxation is 
deducted from assets in the estate before distribution by the executors of the will. 

• Other assets may simply need to be transferred from the deceased to his or her beneficiaries, such as life insurance. 
Other assets may have pay on death or transfer on death designations, which ~voids probate. 

• The rights of beneficiaries must be respected, in terms,of providing proper and adequate notice, making timely 
distribution of estate assets, and otherwise administering the estate properly and efficiently. 

Local laws governing the probate process often depend on the value and complexity of the estate. If the value of the estate 

is relatively small, the probate process may be avoided. In some jurisdictions and/or at a certain threshold, probate must 

be applied for by the Executor/ Administrator or a Probate lawyer filing on their behalf. 

A probate lawyer offers services in probate court, and may be retained to open an estate or offer service during the course 

of probate proceedings on behalf of the administrator or executor of the estate. Probate lawyers may also represent heirs, 

zy/d;t~ creditors and other parties who have a legal interest in the outcome of the estate. 
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In common law jurisdictions, probateOfficial proving of a ~11") is obtained bOecutors of a will while letters of 

administration are granted where there are no executors.1171 

Australia 
In Australia, probate refers to the process of proving of the will of a deceased person and also to a Grant of Probate, the 

legal document that is obtained.114] 

There is a Supreme Court probate registry in each jurisdiction that deals with probate applications. However, each State 

and Territory has slightly different laws and processes in relation to probate. The main probate legislation is as follows: 

• In New South Wales, the Probate and Administration Act 1898 {NSW).1181 

• In Victoria, the Administration and Probate Act 1958 {VIC).1191 

• In Queensland, the Uniform Civil Procedure Rules 1999.1201 

• In Western Australia, the Non-contentious Probate Rules 1967 (WA).1211 

• In South Australia, the Administration and Probate Act 1919 {SA).1221 

• In Tasmania, the Administration and Probate Act 1935 (TAS).1231 

• In the ACT. the Administration and Probate Act 1929 (ACT).1241 

• In the Northam Territory, the Administration and Probate Act 1993 (NT)J251 

Applying for a grant of probate 

Only the executor(s) of a Will can apply for a Grant of Probate. It is the duty of the executor{s) of the will to obtain probate 

in a timely manner. The executor(s) can apply for probate themselves (which is often done to reduce legal fees) or be 

represented by a lawyer. 

To obtain a grant of probate, there must have been a valid will and assets left by the deceased person. Usually, asset 

holders require a Grant of Probate unless: 

• estate assets only consist of a small amount (usually under $50,000 for major banks and lower thresholds for other 
financial institutions), and/or 

• jointly held assets (and does not consist of real estate in the deceased's name sole or as tenant in common). 

Distributing the estate 

After probate is granted, the executor(s) is also responsible for distributing the assets in accordance with the will. Some 

Australian jurisdictions require a notice of intended distribution to be published before the estate is distributed.1261 

England and Wales 
The main UK source of law is the Wills Act 1837. Probatel131 was originally handled by the Court of Chancery but, after 

that court was abolished in 1873,127J the jurisdiction passed to the Chancery Division of the High Court. 

Definition 

When someone dies, the term "probate" usually refers to the legal process whereby the deceased's assets are collected 

together and, following various legal and fiscal steps and processes, eventually distributed to the beneficiaries of the 

estate. Technkally the term has a particular legal meaning, but it is generally used within th:~": lf prof:sion as a 
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term to cover all procedures concemeOth the administration of a deceased peO·s estate. As a legal discipline the 

subject is vast and it is only possible in an article such as this to cover the most common situations, but even that only 
scratches the surface.1171 

Jurisdiction 

All legal procedures concerned with probate (as defined above) come within the jurisdiction of the Chancery Division of 

the High Court of Justice by virtue of Section 25 of the Senior Courts Act 1981.!281 The High Court is, therefore, the only 

body able to issue documents that confer on someone the ability to deal with a deceased person's estate-close· bank 

accounts or sell property. It is the production and issuing of these documents, known collectively as grants of 

representation, that is the primary function of the Probate Registries, which are part of the High Court, which the general 

public and probate professionals alike apply to for grants of representationJ17J[291 

Grants of representation 

There are many different types of grants of representation, each one designed to cover a particular circumstance. The most 

common cover the two most common situations-either the deceased died leaving a valid will or they did not. If someone 

left a valid will, it is more than likely that the grant is a grant of probate. If there was no will, the grant required is likely to 

be a grant of administration. There are many other grants that can be required in certain ·circumstances, and many have 

technical Latin names, but the general public is most likely to encounter grants of probate or administration. If an estate 

has a value of less than £5,000.00 or if all assets are held jointly and therefore pass by survivorship, for example to a 

surviving spouse, a grant is not usually required. 

Applying for a grant 

A will includes the appointment of Executor{s). One of their duties is .to apply to the Probate Division of the High Court for 

a Grant of Probate.l30U311 An Executor can apply to a local probate registry for a grant themselves but most people use a 

probate practitioner such as a solicitor. If an estate is small, some banks and building societies allow the deceased's 

immediate family to close accounts without a grant, but there usually must be less than about £15,oqo in the account for 

this to be permitted.1171 

Asset distribution 

The persons who are actually given the job of dealing with the deceased's assets are called "personal representatives" or 

"PRs". If the deceased left a valid will, the PRs are the "executo~" appointed by the will-"! appoint X and Y to be my 

executors etc." If there is no will or if the will does not contain a valid appointment of executors (for example if they are all 

dead) then the PRs are called "administrators". So, executors obtain a grant of probate that permits them to deal with the 

est~te and administrators obtain a grant of administration that lets them do the same. Apart from that distinction, the 

function of executors and administrators is exactly the same.1171 

Probate requirements 

A requirement of the Probate process is the valuation of the Estat~.l321l17J 

Intestacy probate process 

.· For an explanation of the intestacy probate process in England and Wales, see Administration of W: death .. 
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United States 
Most estates in the United States include property that is subject to probate proceedingsJ16J If the property of an estate is 

not automatically devised to. a surviving spouse or heir through principles of joint ownership or survivorship, or otherwise 

by operation of law, and was not transferred to a trust during the decedent's lifetime, it is generally necessary to "probate 

the estate", whether or not the decedent had a valid will. 

Some states have procedures· ~at allow for the transfer of assets from small estates through affidavit or through a 

simplified probate process. For example, California has a "Small . Estate Summary Proceduren to allow the summary 

transfer of a decedent's asset without a formal Probate proceeding. The dollar limit by which the Small Estate procedure 

can be effectuated is $150,000J331 

For estates that do not qualify for simplified proceedings, a court having jurisdiction of the decedent's estate (a probate 

court) supervises the probate process to ensure administration and disposition of the decedent's property is conducted in 

accord with the law of that jurisdiction, and in a manner consistent with decedent's intent as manifested in his will. 

Distribution of certain estate assets may require selling assets, including real estate. 

Avoiding probate 
Some of the decedent's property may never enter probate because it passes to another person contractually, such as the 

death proceeds of an insurance policy insuring the decedent or bank or retirement account that names a beneficiary or is 

owned as "payable on death", and property (sometimes a bank or brokerage account) legally held as "jointly owned with 

right of survivorship". 

Property held in a revocable or irrevocable trust created duririg the·grantor's lifetime also avoids probate. In these cases in 

the U.S. no court action is involved and the property is distributed privately, subject to estate taxes. 

The best way to determine which assets are probate assets (requiring administration) is to determine whether each asset 

passes outside of probate. 

In any jurisdictions in the U.S. that recognize a married couple's property as tenancy by the entireties, if a person dies 

intestate (owning property without a will), the portion of his/her estate so titled passes to a surviving spouse without a 

probate. 

Steps of probate 
If the decedent dies without a will, known as intestacy, the estate is distributed according to the laws of the state where the 

decedent resided. 

If the decedent died with a will, the will usually names an executor (personal representative), who carries out the 

instructions laid out in the will. The executor marshals the decedent's assets. If there is no will, or if the will does not name 

an executor, the probate court can appoint one. Traditionally, the representative of an intestate estate is called an 

administrator. If the decedent died with a will, but only a copy of the will can be located, many states allow the copy to be 

probated, subject to the rebuttable presumption that the testator destroyed the will before death. 

In some cases, where the person named as executor cannot administ_er the probate, or wishes to have someone else do so, 

another person is named administrator. An executor or an administrator may receive compensation for his service. 

Additionally, beneficiaries of an estate may be able to remove the appointed executor ifhe or she is not capable of properly 

fulfilling his or her duties. CJUTtl$o 619 https :I/en. wikipedia.org/wiki/Probate 
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The representative of a testate estate wOs someone other than the executor narneQ the will is an administrator with 

the will annexed, or administrator c.t.a. (from the Latin cum testamento annexo.) The generic term for executors or 

administrators is personal representative. 

The probate court may require that the executor provide a fidelity bond, an insurance policy in favor of the estate to 

protect against possible abuse by the executor.1341 

After opening the probate case with the court, the personal representative inventories and collects the decedent's property. 

Next, he pays any debts and taxes, including estate tax in the United States, if the estate is taxable at the federal or state 

level. Finally, he distributes the remaining property to the beneficiaries, either as instructed in the will, or under the 

intestacy laws of the state. 

A party may challenge any aspect of the probate administration, such as a direct challenge to the validity of the will, known 

as a will contest, a challenge to the status of the person serving as personal representative, a challenge as to the identity of 

the heirs, and a challenge to whether the personal representative is properly administering the estate. Issues of paternity 

can be disputed among the potential heirs in intestate estates, especially with the advent of inexpensive DNA profiling 

techniques. In some situations, however, even biological heirs can be denied their inheritance rights, while non-biological 

heirs can be granted inheritance rights.1351 

The personal representative must understand and abide by the fiduciary duties, such as a duty to keep money in interest 

bearing account and to treat all beneficiaries equally. Not complying with the fiduciary duties may allow interested 

persons to petition for the removal of the personal representative and hold the personal representative liable for any harm 

to the estate. 

See also 
• Inheritance 

• National Probate Calendar 
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Evidence (law) 
The law of evidence, also known as the rules of e~dence, encompasses the rules and legal principles that govern the 

proof of facts in a legal proceeding. These rules deterinine what evidence must or must not be considered by the trier of 

fact in reaching its decision. The trier of fact is a judge in bench trials, or the jury in any cases involving ajury.111 The law ~f 

evidence is also concerned with the quantum (amount), quality, and type of proof needed to prev~il in litigation. The rules 

vary depending upon whether the ve~ue is a criminal court, civil court, or family court, and they vary by jurisdiction. 

The quantum of evidence is the amount of evidence needed; the quality of proof is how reliable such evidence should be 

considered. Important rules that govern admissibility concern hearsay, authentication, relevance, privilege, witnesses, 

opinions, expert testimony, identification and rules of physical evidence. There are various standards of evidence or 

standards showing how strong the evidence must be to meet the legal burden of proof in a. given situation, ranging from 

reasonable suspicion to preponderance of the evidence, clear and convincing evidence, or beyond a reasonable doubt. 

There are several types of evidence, depending on the form or source. Evidence governs the use of testimony (e.g., oral or 

written statements, such as an affidavit), exhibits {e.g., physical objects),\ documeritary material, or demonstrative 

evidence, which are admissible (i.e., allowed to be considered by the trier of . fact, ~uch as n!!l'.) in a judicial or 

administrative proceeding (e.g:, a court of law). 

When a dispute, whether relating to a civil or criminal matter, reaches the court there will always be a number of issues · 

which one party will have to prove in order to persuade the court to find in his or her favour. The law must ensure certain 

guidelines are set out in order to ensure that evidence presented to the court can be regarded as trustworthy. 
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Relevance and social policy 
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History 
The rules of evidence were developed over several centuries and are based upon the rules from Anglo-American common 

law brought to the New World by early settlers. Their purpose is to be fair to both parties, disallowing the raising of 

allegations without a basis in provable fact. They are sometimes criticized as a legal technicality, but are an important part 

of the system for achieving a just result. 

Perhaps the most important of the rules of evidence is that, in general, hearsay testimony is inadmissible (although there 

are many exceptions to this rule). In the United Kingdom, the Civil Evidence Act 1995, section 1, specifically allows for 

admission of 'hearsay' evidence; legislation also allows for 'hearsay' evidence to be used in criminal proceedings, which 

makes it possible for the accuser to induce friends or family to give false evidence in support of their accusations because, 

normally, it would be rejected by the presiding authority or judge. There are several examples where presiding authorities 

are not bound by the rules of evidence. These include the military tribunals in the United States and tribunals used in 

Australia to try health professionals. 

Relevance and social policy 
In every jurisdiction based on the English common law tradition, evidence must conform to a number of rules and 

restrictions to be admissible. Evidence must l;>e relevant - that is, it must be directed at proving or disproving a legal 

element. 

However, the relevance of evidence is ordinarily a necessary condition but not a sufficient condition for the admissibility 

of evidence. For example, relevant evidence may be excluded if .it is unfairly prejudicial, confusing, or the relevance or 

irrelevance of evidence cannot be determined by logical analysis. There is also general agreement that assessment of 

relevance or irrelevance involves or requires judgements about probabilities or uncertainties. Beyond that, there is little 

agreement. Many legal scholars and judges agree that ordinary reasoning, or common sense reasoning, plays an important 

role. There is less agreement about whether or not judgements of relevance or irrelevance are defensible only if the 

reasoning that supports such judgements is made fully explicit. However, most trial judges would reject any such 

requirement and would say that some judgements <,an and must rest partly on unarticulated and unarticulable hunches 

and intuitions. However, there is general (though implicit) agreement that the relevance of at least some types of expert 

evidence - particularly evidence from the hard sciences - requires particularly rigorous, or in any event more arcane 

reasoning than is usually needed or expected. There is a gerieral agreement that jud~ents of relevance are largely within 

the discretion of the trial court - although relevance rulings that lead to the exclusion of evidence are more likely to be 

reversed on appeal than are relevance rulings that lead to the admission of evidence. 

According to Rule 401 of the Federal Rules of Evidence (FRE), evidence is relevant if it has the "tendency to make the 

existence of any fact that is of consequence to the determination of the action more probable or less probable than it would 

be without the evidence." 121 

Federal Rule 403 allows relevant evidence to be excluded "if its probative value is substantially outweighed by the danger 

of unfair prejudice", if it leads to confusion of the issues, if it is misieading or if it is a· waste of time. California Evidence 

Code section 352 also allows for exclusion to avoid "substantial danger of undue prejudice." For example, evidence that 

the victim of a car accident was apparently a "liar, cheater, womanizer, and a man of low morals" was unduly prajudicial 

and irrelevant to whether he had a valid product liability claim against the manufacturer of the tires on his van (which had 

rolled over resulting in severe brain damage).131 

365 
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The United States has a very complicated system of evidentiary rules; for example, John Wigmore's celebrated treatise on 

it filled ten volumes.141 James Bradley Thayer reported in 1898 that even English lawyers were surprised by the complexity 

of American evidence law, such as its reliance on exceptions to preserve evidentiary objections for appeaI.151 

Some legal experts, notably Stanford legal historian Lawrence Friedman, have argued that the complexity of American 

evidence law arises from two factors: (1) the right of American defendants to have findings of fact made by a jury in 

practically all criminal cases as well as man~ civil cases; and (2) the widespread consensus that tight limitations on th"e 

admissibility of evidence are necessary to prevent a jury of untrained laypersons from being swayed by irrelevant 

distractions.161 In Professor Friedman's words: "A trained judge would not need all these rules; and indeed, the law of 

evidence in systems that lack a jury is short, sweet, and clear."(7] However, Friedman's views are characteristic of an earlier 

generation of legal scholars. The majority of people now reject the formerly-popular .proposition that the institution of trial 

by jury is the main reason for the existence of rules of evidence even in countries such as the United States and Australia; 

they argue that !other vari~ are at work.181 

Exclusion of evid·ence 

Unfairness 
Under English law, evidence that would .otherwise be admissible at trial may be excluded at the discretion of the trial judge 

if it would be unfair to the defendant to admit it. 

Evidence of a confession may be excluded because it was obtained by oppression or because the confession was made in 

consequence of anything said or done to the defendant that would be likely to make the confession unreliable. In these 

circumstances, it would be open to the trial judge to exclude the evidence of the confession under Section 78(1) of the 

Police and Criminal Evidence Act 1984 (PACE), or under Section 73 PACE, or under common law, although in practice the 

confession would be excluded under section 76 PACE.191 

Other admissible evidence may be excluded, at the discretion of the trial judge under 78 PACE, or at common law, if the 

judge can be persuaded that having regard to all the circumstances including how the evidence was obtained "admission of 

the evidence would have such an adverse effect on the fairness of the proceedings that the court ought not to admit it. "191 

In the United States and other countries, evidence may be excluded from a trial if it is the result of illegal activity by law 

enforcement, such as a search cond~cted without a warrant. Such illegal evidence is known as the fruit of the poisonous 

tree and is normally not permitted at trial. 

Authentication 
Certain kinds of evidence, such as documentary evidence, are subject to the requirement that the offeror provide the trial 

judge with a certain amount of evidence (which need not be much and it ~eed not be very strong) suggesting that the 

offered item of tangible evidence (e.g., a document, a gun) is what the offeror claims it is. This authentication requirement 

has import primarily in jury trials. If evidence of authenticity is lacking in a bench trial, the trial judge will simply dismiss 

the evidence as unpersuasive or irrelevant. Other kinds of evidence can be self-authenticating and require nothing to prove 

that the item is tangible evidence. Examples of self-authenticating evidence includes signed and certified public 

documents, newspapers, and acknowledged documents.1101 
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In systems of proof based on the English common law tradition, almost all evidence must be sponsored by a witness, who 

has sworn or solemnly affirmed to tell the truth. The bulk of the law of evidence regulates the types of evidence that may 

be sought from witnesses and the manner in which the interrogation of witnesses is conducted such as during direct 

examination and cross-examination of witnesses. Other types of evidentiary rules specify the standards of persuasion {e.g., 

proof beyond a reasonable doubt) that a trier of fact-whether judge or jury-must apply when it assesses evidence. 

Today all persons are presumed to be qualified to serve as witnesses in trials and other legal proceedings, and all persons 

are also presumed to have a legal obligation to serve as witnesses if their testimony is sought. However, legal rules 

sometimes exempt people from the obligation to give evidence and legal rules disqualify people from serving as witnesses 

under some circumstances. 

Privilege rules give the holder of the privilege a right to prevent a witness from giving testimony. These privileges are 

ordinarily {but not always) designed to. protect socially valued types of· confidential communications. Some of the 

privileges that are often recognize~ in various U.S. jurisdictions are spousal privilege, attorney-client privilege, doctor

patient privilege, state secrets privilege, and clergy.:_penitent privilege. A variety of additional privileges are recognized in 

different jurisdictions, but the list of recognized privileges varies from jurisdiction to jurisdiction; for example, some 

jurisdictions recognize a social worker-client privilege and other jurisdictions do not. 

Witness competence rules are legal rules that specify circumstances under which persons are ineligible to serve as 

witnesses. For example, neither a judge nor a juror is competent to testify in a trial in which the judge or the juror serves 

in that capacity; and in jurisdictions with a dead man statute, a person is deemed not competent to testify as to statements 

of or transactions with a deceased opposing party. 

Often, a Government or Parliamentary Act will govern the rules affecting the giving of evidence by witnesses in court. An 

example is the Evidence Act(NSW)1995 which sets out the procedures for witnesses to follow in New South Wales, 

Australia.1111 

Hearsay 
Hearsay is one of the largest and most complex areas of the law of evidence in common-law jurisdictions. The default rule 

is that hearsay evidence is inadmissible. Hearsay is an out of court sta~ement offered to prove the truth of the matter 

asserted. A party is offering a statement to prove the truth of the matter asserted if the party is trying to prove that the 
assertion made by the declarant (the maker of the out-of-trial statement) is true. For example, prior to trial Bob says, 

"Jane went to the store." If the party offering this statement as evidence at trial is trying to prove that Jane actually went to 

the store, the statement is being offered to prove the truth of the matter asserted. However, at both common law and . 
under evidence codifications such as the Federal Rules of Evidence, there are dozens of exemptions from and exceptions to 

the hearsay rule. 

Direct vs. Circumstantial evidence 
Direct evidence is any evidence that directly proves or disproves a fact. The most well-known type of direct evidence is a 

testimony from an eye witness. In eye-witness testimonies the witness states exactly what they experi~nced, saw, or heard. 

Direct evidence may also be found in the form of documents. In cases that involve a breach of contract, the contract itself 

would be considered direct evidence as it can directly prove or disprove that there was breach of contract. Circumstantial 

evidence, however, is evidence that does not point directly to a fact and requires an inference in order to prove that fact. 
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A common example of the distinction Oveen direct and circumstantial evidenceOolves a person who comes into a 

building, when it may be raining. If the person declares, "It's raining outside," that statement is direct evidence that it is 

raining. If the person is carrying a wet umbrella, and he's wearing a wet rain coat, those observations are circumstantial 
evidence that it is raining outside.1121 

Burdens of proof 
Different types of proceedings require parties to meet different burdens of proof; the typical examples being beyond a 

reasonable doubt, clear and convincing evide~ce, and preponderance of the evidence. Many jurisdictions have burden

shifting provisions, which require that if one party produces evidence tending to prove a certain point, the burden shifts to 

the other party to produce superior evidence tending to disprove it. 

One special category of information in this area includes things of which the court may take judicial notice. This category 

covers matters that are so well known that the court may deem them proved without the introduction of any evidence. For 

example, if a defendant is alleged to have illegally transported goods across a state line by driving them from Boston to Los 

Angeles, the court may take judicial notice of the fact that it is impossible to drive from Boston to Los Angeles without 

crossing a number of state lines. In a civil case, where the court takes judicial notice of the fact, that fact is deemed 

conclusively proved. In a criminal case, however, the defense may always submit evidence to rebut a point for which 

judicial notice has been taken. 

Evidentiary rules stemming from-other areas of law 
Some rules that affect the admissibility of evidence are nonetheless considered to belong to other areas of law. These 

include the exclusionary rule of criminal procedure, which prohibits the admission in a criminal trial of evidence gained by 

unconstitutional means, and the parol evidence rule of contract law, which prohibits. the admission of extrinsic evidence of 

the contents of a written contract.This·practice is very common in today's complicated world. 

Evidence as an area of study 
In countries that follow the civil law system, evidence is normally studied as a branch of procedural law. 

All American law schools offer a course in evidence, and most require the subject either as a first year class, or as an 

upper-level class, or as a prerequisite to later courses. Furthermore, evidence is heavily tested on the Multistate Bar 
Examination (MBE) - approximately one-sixth of the questions asked in that test will be in the area of evidence. The MBE 

predominantly tests evidence under the Federal Rules of Evidence, giving little attention to matters on which the law of 

different' states is likely to be inconsistent. 

Tampering, falsification, and spoliation 
Acts that conceal, corrupt, or destroy evidence can be considered spoliation of evidence and/or tampering with 
evidence. Spoliation is usually the civil-law/due-process variant, may involve intent or negligence, may affect the 

outcome of a case in which the evidence is material, and may or may not result in criminal prosecution. Tampering is 

usually the criminal law variant in which a person alters, conceals, falsifies, or destroys evidence to interfere with a law

enforcement, governmental, or regulatory investigation, and is usually defined as a crime. Parallel construction is the 

creation of an untruthful, but plausible, explanation for how the evidence came to. be held, which hides its true origins, 
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either to protect sources and methods 1'J, or to avoid the evidence being excluded On lawfully obtained. Depending on 

the circumstances, acts to conceal or destroy evidence or misrepresent its true origins might be considered both tampering 

and spoliation. 

By jurisdiction 
• Canada Evidence Act 

• Federal Rules of Evidence (United States) 

See also 
• Adverse inference 

• Anecdotal evidence 

• Direct evidence 

• Discovery (law) 

• Electronic discovery 

• Evidence under Bayes theorem 

• Expert witness 

• Federal Rules of Evidence 

• Falsified evidence 

• Forensic animation 

• Legal burden of proof 

• Omnibus hearing 

• Proof (truth) 

• Silent witness rule 

• Spectral evidence (testimony about ghosts or apparitions) 

• Spoliation of evidence 

• Ultimate issue (law) 
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In law, damages are an award, typically of money, to be paid to a person as compensation for loss or injury.111 The rules 

for damages can and frequently do vary based on the type of claim which is presented (e;g., breach of contract versus a tort 

claim) and the jurisdiction. 

At common law, damages are categorized into compensatory (or· actual) damages,[21 and punitive damages.131 

Compensatory damages are further categorized into special damages, which are economic losses such as loss of earnings, 

property damage and medical expenses, and general damages, which are noneconomic damages such as pain and 

sufferin.g and emotional distress.141 
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Among the Saxons, a price called Weregild was placed on every human being and every piece of property in the Salic Code. 

If property was stolen, or someone was injured or killed, the guilty person would have to pay weregild as restitution to the 

victim's family or to the owner of the property 

Proof of damages 

Proximate cause 

Recovery of damages is subject to the legal principle that damages must be proximately caused by the wrongful conduct of 

the defendant. This is known as the principle of proximate cause. This principle governs the recovery of all compensatory 

damages, whether the underlying claim is based on contract, tort, or both.f5l Damages are likely to be limited to those 

reasonably foreseeable by the defendant. If a defendant could not reasonably have foreseen that someone might be hurt by 

their actions, there may be no liability. 

This rule does not usually apply to intentional torts (for example, tort of deceit), and also has stunted applicability to the 

quantum in negligence where the maxim Intended consequences are never too remote applies - 'never' is inaccurate here 

but resorts to unforeseeable direct and natural consf:quences of an act. 

Expert testimony 

It may be useful for the lawyers, the plaintiff and/or the defendant to employ forensic accountants or someone trained in 

the relevant field of economics to give evidence on the value of the loss.141 In this case, they may be called upon to give 

opinion evidence as an expert witness. 

Compensatory damages 
Compensatory damages are paid to compensate the claimant for loss, injury; or harm suffered as a result of (see 

requirement of causation) another's breach of duty. (e.g., in a negligence claim under tort law). Expectation damages are 

used in contract law.161 

Quantum (measure) of damages 

Liability for payment of an award of damages is established when the claimant proves, on the balance of probabilities, that 

a defendant's wrongful act caused a tangible, harm, loss or injury to the plaintiff. Once that threshold is met, the plaintiff 

is entitled to some amount of recovery for that loss or injury. No recovery is not an option. The court must then assess the 

amount of compensation attributable to the harmful acts of the defendant.171 

Special damages 

Special damages compensate the claimant for the quantifiable· monetary losses suffered by the plaintiff. For example, 

extra costs, repair or replacement of damaged property, lost earnings (both _historically and in the future), loss of 

irreplaceable items, additional domestic costs, and so on.181 They are seen in both personal and commercial actions. 
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Special damages can include direct losOsuch as amounts the claimant had to spQto try to mitigate damages)l9J and 

consequential or economic losses resulting from lost profits in a business. Special damages basically include compensatory 

damages for the injury or harm to the plaintiff that result from the tort committed by the defendant. 

Damages in tort are awarded generally to place the claimant in the position in which he would have been had the tort not 

taken place.1101 Damages for breach of contract are generally awarded to place the claimant in the position in which he 

would have been had the contract not been breached. This can often result in a different measure of damages. In cases 

where it is possible to frame a claim in either contract or tort, it is necessary to be aware of what gives the best outcome. 

If the transaction was a "good bargain," contract generally gives a better result for the claimant. 

As an example, Neal agrees to sell Mary an antique Rolex for £100. In fact the watch is a fake and worth only £50. If it had 

been a genuine antique Rolex, it would have been worth £500. Neal is in breach of contract and could be sued. In contract, 

Mary is entitled to an item worth £500, but she has only one worth £50. Her damages are £450. Neal also induced Mary 

· to enter into the contract through a misrepresentation (a tort). If Mary sues in tort, she is entitled to damages that put 

herself back to the same financial position place she would have been in had the misrepresentation not been made. She 

would clearly not have entered into the contract knowing the watch was fake, and is entitled to her £100 back. Thus her 

damages in tort are £100. (However, she would have to return the watch, or else her damages would be £50.) 

If the transaction were a "bad bargain", tort gives a better result for the claimant. If in the above example Mary had 

overpaid, paying £750 for the watch, her damages in contract would still be £450 (giving him the item he contracted to 

buy), however in tort damages are £700. This is because damages in tort put her in the position she would have been in 

had the tort not taken place, and are calculated as her money back (£750) less the value of what she actually got (£50). 

Incidental and consequential losses 

Special damages are sometimes divided into incidental damages, and consequential damages. 

Incidental losses include the costs needed to remedy problems and put things right. The largest element is likely to be the 

reinstatement of property damage. Take for e~ample a factory which was burnt down by the negligence of a contractor. 

The claimant would be entitled to the direct costs required to rebuild the factory and replace the damaged machinery. 

The claimant may also be entitled to any consequential losses. These may include the lost profits that the claimant could 

have been expected to make in the period whilst the factory was closed and rebuilt. 

Breach of contract duty. (ex contract) 

On a breach of contract by a defendant, a court generally awards the sum that would restore the injured party to the 

economic position they expected from performance of the promise or promises (known as an "expectation measure" or 

"benefit-of-the-bargain" measure of damages). This rule, however, has attracted increasing scrutiny from Australian 

courts and legal commentatorsJ11)[121 

When it is either not possible or not desirable to award the victim in that way, a court may award money damages 

designed to restore the injured party to the economic position s/he occupied at the time the contract was entered (known 

as the "reliance measure"),l13ll1 4J or designed to prevent the breaching party from being unjustly enriched ("restitution") 

(see below). 

Parties may contract for liquidated damages to be paid upon a breach of the contract by one of the parties. Under common 

law, a liquidated damages clause will not be enforced if the purpose of the term is solely to punish a breach (in this case it 

is termed penal damages)J15l The clause will be enforceable if it involves a genuine attempt to quantify a loss in advance 

https://en.wikipedia.org/wiki/Damages WlVl1 . 3/9 



12/28/2017 n Damages - Wikipedia ,,.,,,, 

and is a good faith estimate of econom~oss. Courts have ruled as excessive and ~idated damages which the parties 

contracted as liquidated, but which the court nonetheless found to be penal. To determine whether a clause is a liquidated 
damages clause or a penalty clause, it is necessary to consider:· 

i) Whether the clause is 'extravagant, out of all proportion, exorbitant or unconscionable'l161 

ii) Whether there is a single sum stipulated for a number of different breaches, or individual sums for each breachl17J 

iii) Whether a genuine pre-estimate of damage is ascertainablel17J 

Breach of tort duty· (ex delicto). 

Damages in tort are generally awarded to place the claimant in the position that would have been taken had the tort not 

taken place. Damages in tort are quantified under two headings: general damages and special damages. 

In personal injury claims, damages for compensation are quantified by reference to the severity of the injuries sustained 

(see below general damages for more details). In non-personal injury claims, for instance, a claim for professional 

negligence against solicitors, the measure of damages will be assessed by the loss suffered by the client due to the 

negligent act or omission by the solicitor giving rise to the loss. The loss must be reasonably foreseeable and not too 

remote. Financial losses are usually simple to quantify but in complex cases which involve loss of pension entitlements 

an~ future loss projections, the instructing solicitor will usually employ a specialist expert actuary or accountant to assist 

with the quantification of the loss. 

General damages 

General damages compensate the claimant for the non-monetary aspects of the specific harm suffered. This is usually 

termed 'pain, suffering and loss of amenity'. Examples of this include physical or emotional pain and suffering, loss of 

companionship, loss of consortium, disfigurement, loss of reputation, loss or impairment of mental or physical capacity, 

hedonic damages or loss of enjoyment of life, etc.!181 This is not easily q~antifiable, and depends on the individual 

circumstances of the claimant. Judges in the United Kingdom base the award on.damages awarded in similar previous 

cases. 

· General damages are generally awarded only in claims brought by individuals, when they have suffered personal harm. 

Examples would be personal injury {following the tort of negligence by the defendant), or the tort of defamation. 

Speculative damages 

Speculative damages are damages that have not yet occurred, but the plaintiff expects them to. Typically, these damages 

cannot be recovered unless the plaintiff can prove·that they are reasonably likely to occur.!191 

Statutory damages 
Statutory damages are an amount stipulated within the statute rather than calculated based on the degree of harm to the 

plaintiff. Lawmakers will provide for statutory damages for acts in which it is di~cult to determine the value of the harm 

to the victim. Mere violation of the law can entitle_ the victim to a statutory award, even if no actual injury occurred. These 

are similar to, but different from, nominal damages (see below); in which no written sum is specified. 

Nominal damages 
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Nominal damages are very small dam~ awarded to show that the loss or harOiffered was technical rather than 

actual. Perhaps the most famous nominal damages award in modern times has been the $1 verdict against the National 

Football League (NFL) in the 1986 antitrust' suit prosecuted by the United States Football League. Although the verdict 

was automatically trebled pursuant to antitrust law in the United States, the resulting $3 judgment was regarded as a 

victory for the NFL. Historically, one of the best known n.ominal damage awards was the farthing that the l.!!!l'. awarded to 

James Whistler in his libel suit against John Ruskin. In the English jurisdiction, nominal damages are generally fixed at 
£2. 

Many times a party that has been wronged but is riot able to prove significant damages will sue for nominal damages. This 

is particularly common in cases involving alleged violations of constitutional rights, such as freedom of speech. 

Contemptuous damages 

Contemptuous damages are a form of damage award available in some jurisdictions. They are similar to nominal damages 

awards, as they are given when the plaintiff's suit is trivial, used. only ·to settle a point of honour or law.1201 Awards are 

usually of the smallest amount, usually 1 cent or similar. The key distinction is that in jurisdictions that follow the loser

pays for attorney fees, the claimaint in a contemptuous damages case may be required to pay his or her own attorney 
fees.1211 

Traditionally, the court awarded the smallest coin in the Realm, which in England was one farthing, 1/960 of a pound 

before decimalisation in the 1970s. Court costs are not awarded.1221 

Punitive damages (non~compensatory) 
Generally, punitive damages, which are also termed exemplary damages in the United Kingdom, are not awarded in 

order to compensate the plaintiff, but in order to reform or deter the defendant and similar persons from pursuing a 

course of action such as that which damaged the plaintiff. Punitive damages are awarded only in special cases where 

conduct was egregiously insidious and are over and above the amount of compensatory damages, such as in the event of 

malice or intent. Great judicial restraint is expected to be exercised in their application. In the United States punitive 

damages awards are subject to the limitations imposed by the due process of law clauses of the Fifth and Fourteenth 

Amendments to the United States Constitution. · 

In England and Wales, exemplary damages are limited to the circumstances set out by Lord Devlin in the leading case of 

Rookes v. Barnard. They are: 

1. Oppressive, arbitrary or unconstitutional actions by the servants of government. 

2. Where the defendant's conduct was 'calculated' to make a profit for himself. 

3. Where a statute expressly authorises the same. 

Rookes v Barnard has been much criticised and has not been followed in Canada or Australia or by the Privy Council. 

Punitive damages awarded in a US case would be. difficult to get recognition for in a European court, where punitive 

damages are most likely to be considered to violate ordre public.1231 

Aggravated damages 

Some jurisdictions recognize a form of damages, called, aggravated damages, that are similar to punitive or exemplary 

damages. Aggravated damages are not often awarded; they apply where the injury has been aggravated by the wrongdoer's 

be~aviour, for example, their cruelty.C241 
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In certain areas of the law another head of damages has long been available, whereby the defendant is made to give up the 

profits made through the civil wrong in restitution. Doyie and Wright define restitutionary damages as being a monetary 

remedy that is measured according to the defendant's gain rather than the plaintiffs loss.1251 The plaintiff thereby gains 

damages which are not measured by reference to any loss sustained. In some· areas of the law this heading of, damages is 

uncontroversial; most particularly intellectual property rights and breach of fiduciary relationship. 

In England and Wales the House of Lords case of Attorney-General v. Blake opened up the possibility of restitutionary 

damages for breach of contract. In this case the profits made by a defecting spy, George Blake, for the publication of his 

book, were awarded to the British Government for breach of contract. The case has been followed in English courts, but 

the situations in which restitutionary damages will be available remain unclear. 

The basis for restitutionary damages is much debated, but is usually seen as based on denying a wrongdoer any profit from 

his wrongdoing. The really difficult question, and one which is currently unanswered, relates to what wrongs should allow 

this remedy. 

Legal costs 
In addition to damages, the successful party is entitled to be awarded their reasonable legal costs that they spent during 

the case. This is the rule in most countries other ~an the United States. In the United States, a party generally is not 

entitled to its attorneys' fees or for hardships undergone during trial unless the parties agreed in a contract that attorney's 

fees should be covered or a specific statute or law permits recovery oflegal fees, such as discrimination.1261 

Damages in personal injury cases 
The quantification of personal injury is not an exact science. In English law solicitors like to call personal injury claims as 

"general damages" for pain and suffering and loss of amenity (PSLA). Solicitors quantify personal injury claims by 

reference to previous awards made by the courts which are "similar" to the case in hand. The guidance solicitors will take 

into account to help quantify general damages are as hereunder: 

The age of the client 

The age of the client is important especially when dealing with fatal accident claims or permanent injuries. The younger 

the injured victim with a permanent injury the longer that person has to live with the PSLA. As a consequence, the greater 

the compensation payment. In fatal accident claims, generally the younger deceased, the greater the dependency claim by 

the partner and children. 

The nature and extent of the injuries sustained 

Solicitors will consider "like for like" injuries with the case in hand and similar cases decided by the courts previously. 

These cases are known as precedents. Generally speaking decisions from the higher courts will bind the lower courts. 

Therefore, judgments from the House of Lords and the Court of Appeal have greater authority than the lower courts such 

as the High Court and the County Court. A compensation award can only be right or wrong with reference to that specific 

judgment. Solicitors must be careful when looking at older cases when quantifying a claim to ensure that the award is 
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brought up to date and to take into accM't the court of appeal case in Heil v RankiOw://www.bailii.org/cgi-bin/mark 

up.cgi?doc=/ew/cases/EWCA/Civ/2000/84.htrn1)f271 Generally speaking the greater the injury the greater the damages 

awarded. 

Personal attributes and fortitude of the client 

This heading is inextricably linked with the other points above. Where two clients are of the same age, experience and 

suffer the same injury, it does not necessarily mean that they will be affected the same. We are all different. Some people 

will recover more quickly than others. The courts will assess each claim on its own particular facts and therefore if one 

claimant recovers more quickly than another, the damages will be reflected accordingly. It is important to note here that 

"psychological injuries" may also follow from an accident which may increase the quantum of damages. 

When a personal injury claim is settled either in court or out of court, the most common way the compensation payment is 

made is by a lump sum award in full and final settlement of the claim. Once accepted there can be no further award for 

compensation at a later time unless the claim is settled by. provisional damages often found in industrial injury claims such 

as asbestos related injuries. 

See also 
• Arbitration award • Political correctness 
• Bad faith • Reparations (transitional justice) 
• Fine (penalty) • Legal remedy 

• Measure of Damages (under English law) • Restitution 

• Non-economic damages caps . • Reparation (legal) 
• Restorative justice • Reparations 
• Subrogation • War reparations 
• Restitution • Reparations for slavery 
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Economic torts 
Economic torts, which are also called business torts, are torts that provide the common law rules on liability which 

arise out of business transactions such as interference with economic or business relationships and are likely to involve 

pure economic loss. 

Contents 
Nature of economic torts 

Recent developments 

See also 

Notes 

Nature of economic torts 
Economic torts are tortious interference actions designed to protect trade or business. The area includes the doctrine of 

restraint of trade and, particularly in the United Kingdom, has largely been submerged in the twentieth century by 

statutory interventions on collective labour law and modern competition law, and certain laws governing intellectual 

property, particularly unfair competition law. The "absence of any unifying principle drawing together the different heads 

of economic tort liability has often been remarked upon."111 

The principal torts are: 

• passing off, 

• injurious falsehood and trade libel (see also Food libel laws). 

• conspiracy, 

• inducement of breach of contract. 

• tortious interference (such as interference with economic relations or unlawful interference with trade), 

• negligent misrepresentation, and 

• watching and besetting. 

These torts represent the common law's historical attempt to balance the need to protect claimants against those who 

inflict economic harm and the wider need to allow effective, even aggressive, competition (including competition between 

employers and their workers). 

Two cases demonstrate economic torts' affinity to competition ·and labour law. In Mogul Steamship Co Ltcfl21 the plaintiffs 

argued they had been driven from the Chinese tea market by a 'shipping conference', that had acted together to underprice 

them. But this cartel was ruled lawful and "nothing more [than] a war of competition waged in the interest of their own 

trade."131 Nowadays, this would be considered a criminal cartel. 

In English labour law the most notable case is Taff Vale Railway v. Amalgamated Society of Railway Servants.141 The 

House of Lords thought that unions should be liable in tort for helping workers to go on strike for better pay and 

conditions. But it riled wodrera so much that it led to the creation of the British Labou:/JJ-the Trade Disput6,Act · 

https:1/en.wikipedia.org/wiki/Economic_torts U;', 3 ~380 11j: 
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1906. Further torts used against unionOude conspiracy,151 interference with a coOrcial contractl61 or intimidation.171 

Recent developments 
Several of the economic torts in English law, in particular inducing breach of contract and "tortious interference" 

(otherwise known as causing loss by unlawful means), have been reviewed and clarified.by the House of Lords: 

• In OBG Ltd v Allan!81 the majority adopted a restrictive view of the unlawful means tort, where the plaintiff has a 
claim only where the wrong to the third party would have been actionable at the instance of that third party, and 
he must have an economic interest at stake in the interference by the defendant with that third party. 

• In Total Network SL v Revenue and Customs,191 the House of Lords distinguished the conspiracy tort from the 
unlawful means tort and held that a more flexible definition of "unlawful means" was needed in the conspiracy 
context. 

In 2014, the Supreme Court of Canada, favouring the ruling in OBG, standardized Canadian jurisprudence with respect to 

the "tort of unlawful interference with economic relations" (which it preferred to call "causing loss by unlawful means", or 

the "unlawful means tort"). In its ruling inA.J. Enterprises Ltd. v. Bram Enterprises Ltd.,1101 it declared: 

1. Liability to the plaintiff is based on (or parasitic upon) the defendant's unlawful act against the third party. The two core 
components of the unlawful means tort are that the defendant must use unlawful means and that the defendant must 
intend to harm the plaintiff through the use of the unlawful means. 

2. In order for conduct to constitute "unlawful means" for this tort, the conduct must give rise to a civil cause of·action by 
the third party or would do so if the third party had suffered loss as a result of that conduct. The unlawful means.tort 
should be kept within narrow bounds, and it is not subject to principled exceptions. · 

3. The defendant must have the intention to cause economic harm to the plaintiff as an end in itself or the intention to 
cause economic harm to the plaintiff because it is a necessary means of achieving an end that serves some ulterior 
motive. · 

4. The focus of this tort is unlawful conduct that intentionally harms the plaintiff's economic interests. There need be no 
contract or even other formal dealings between the plaintiff and the third party so long as the defendant's conduct is 
unlawful and it intentionally harms the plaintiff's economic interests. 

5. The tort of unlawful means is available even if there is another cause of action available to the plaintiff against the 
defendant in relation to the alleged misconduct. 

See also 
• Economic torts in English law 
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Dignitary torts • Wikipedia -0 

Dignitary torts are a specific category of intentional torts where the cause of action is being subjected to certain kinds of 

indignities.11 I Historically, this category of torts was often covered by the old English writ of trespass vi et arm is. 

Historically, the primary dignitary torts were battery, assault, and false imprisonment, as each claimed harm to a person's 

human dignity. A cause of action could be brought for battery, for example, even if no injury was done to the plaintiff, so 

long as the contact would be offensive to a reasonable person. Under modem jurisprudence the category of dignitary torts 

is more closely associated with secondary dignitary torts, most notably defamation (slander· and libel), false light, 

intentional infliction of emotional distress, invasion of privacy, and alienation of affections. In some jurisdictions, the 

phrase is limited to those torts which do not require physical injury or threat of physical injury, limiting the class to only 

those secondary incidents. 

The only non-intentional act classified as a dignitary tort is negligent infliction of emotional distress, although this is also 

sometimes classified as simply another form of negligence. 
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DARLENE C. AMRHEIN, et al, 

Plaintiffs, 

V. 

CAUSE NO. 005-02654-2017 

....,, 
Electronically Filed 1/3/2018 9:52 AM 
Stacey Kemp County Clerk 
Collin County, Texas 
By: Linda Patrizio, Deputy 
Envelope ID: 21569703 

COUNTY COURT AT LAW 

N0.5 

[Hon. Dan K. Wilson] 

ATTORNEY LENNIE F. BOLLINGER, 
WORMINGTON & BOLLINGER LAW FIRM, 

Defendants. COLLIN COUNTY, TEXAS 

NOTICE OF HEARING FOR DEFENDANT'S MOTION TO DISMISS 

TO THE HONORABLE JUDGE OF SAID COURT: 

PLEASE TAKE NOTICE that Defendant's Motion to Dismiss, filed on December 22, 

2017, is set for hearing on Thursday, January 25, 2018 at 1:30 p.m. in the 5th County Court at 

Law of Collin County, Texas. 

Dated: January 3, 2018 

CMW 175156Vl 

Respectfully submitted, 

By: Isl Carrie J. Phaneuf 
CARRIE JOHNSON PHANEUF 
Texas Bar No. 24003790 
cphaneuf@cobbmartinez.com 
JENNIFER SMILEY 
Texas Bar No. 24082004 
jsmiley@cobbmartinez.com 

COBB MARTINEZ WOODWARD PLLC 
1700 Pacific A venue, Suite 3100 
Dallas, Texas 7520 l 
Phone: 214.220.5201 
Facsimile: 214.220.5251 

ATTORNEYS FOR DEFENDANTS 

NOTICE OF HEARING FOR DEFENDANTS' MOTION TO DISMISS PAGE I 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the above and foregoing instrument has been 
forwarded to Darlene Amrhein, pro se, by via electronic service through FileTime, e-mail, and 
priority mail on January 3, 20 I 8. 

Darlene Amrhein 
I I 2 Winsley Circle 
McKinney, Texas 75071 
Winsley l l 2@yahoo.com 

CMW 175156Vl 

NOTICE OF HEARING FOR DEFENDANTS' MOTION TO DISMISS 

Isl Carrie Johnson Phaneuf 
CARRIE PHANEUF 

PAGE2 
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CAUSE NO. 05-02654-2017 

DARLENE C. AMRHEIN, et.al 

Plaintiffs, 

COUNTY COURT AT LAW 

V. NO. FIVE (5) JUDGE DAVJS · 

ATTORNEY LENNIE F. BOLLINGER, AND 
WORM;lNGTON & BOLLINGER LAW FIRM COLLIN COUNTY, TEXAS 

. Defendants, 

· · -~,-, - ···· . Plaintiff's ·Motion For Continuance for "Good Cause'' Reasonsczto-::Respo:nd-to . . , ~- - · · -•'."· 
Defendants' Motion To Dismiss 

Comes Now, Plaintiff, Darlene C. Amrhein, prose to file Plaintiff's Motion For · 

Continuance for "Good Cause" Reasons to Respond to Defendants' Motion To· 

· Dismiss forthe following: 

, 1 . . Plaintiff received notice of Defendants' Motion To Dismiss on or about 
December 22, 2017, out of town for the p.olidays, family until December 25, 2017; 

2.· Plaiptiffwas then taken to Baylor, Scott, White Hospital in McKinney, Texas 
Erriergency Room on or about December 26, 2017 & placed on 3 medications that 

· affected capacity & driving causing numerous bouts of sleeping from pain killers, 
until all testing could continue &, be completed with 24 to'48 hour tum around; 

3 •. Plaintiff wants to respond & object to Defendants' Motion to-Dismiss timely & 
is requesting an extension/ continuance of 7 days to do so with a due date on· 
January 4, 2018; 

. --~ ._ __ .. ~ ..... .:..· ---~·t-.· .... ..:. ....• ~~=--.--· --=. ."' .. :· -~-: ..• -::- -······ --· ~:~ = -~- - -.. ·--:--- :-. : ... - ~ ·- ..... ____ . 

4. This· 7 day continuance should cause no prejudice to Defendants & it would · ·. 
allow Plaintiff to function in full capacity for January 4, 2018 deadline; 

·5. Plaintiff contacted Attorney Carrie Johnson Phaneuf about motion for 
contimiance for "good cause" reasons also affecting disabilities & diab~~ -~ · o, . 

. . . ' ,. :E! ~ ~-
Pla~nt~ffprays for unde~standing& consideration i~ this matter, whictb~~~ o} .. -~ 

Plamt1ff's control & senous. . _. · · . ~~~~ c!., -~~ 

();Respectfully submitted., . ~ .~::~f"Tl _ ~ ...,o 

~e, . -~~~ ~ ~--
Darlene C. Amrhein, Plaintiff, Pro Se /~q f ?' .. · "' .. ., 
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STATE OF TEXAS 

COUNTY OF COLLIN 

VERIFICATION/AFFIDAVIT 

CAUSE NO.· 

:: ~BEFORE ¥E, the undersigned Plaintiff, Darlene· c: Amrhein, who swore_hi her capacfty 
& individuaJ.}y on her sworn oath, deposed and aid she prepared ahd sig:Q d this · 
Plainl,\ff s f!J. . .---, t · ·- . '' t 
-r&_ ~ . . . . r1l~.h~ n ·. . 
This m ormation as r~ferencecf and state~t d correct and of Darlene C. 
Amrhein's own personal knowledge to best of her ability & documented. This state and 
orJederal filing is for purpose of"due process," fairness, Justice under State and Federal 
Laws & presented in applicable Court attached as sited for this Court filing .. 

Darlene C. Amrhein, Plaintiff, Pro Se 

SUBSCRIBED AND SWORN TO ME, BEFORE ME: ON _ _,_/~:J-~· _/i_f __ , 2017 I 2018 
to Certify which witness'my hand and official seaL 

.. -::::- - . -"":: . . ~:-: -- . :~ 

SEAL:· fJW;lk/l, I <t/w1&e> -. 
Notary Public of Texas (Printed Name) 

Commission Expires 
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Certificate of Service 

A true & correct copy of Plaintiff's Motion For Continuance for "Good Cause" 
. Rea.sons to Respond to Defendants'.Motion To Dismiss has be~n sent by United 
States Post Office on December 29,2017 to the following: 

County Court at Law No 5 

. -· Honorable·Dan K. ·Wilson 
_\ Judge Presiding 

· Rµssell A; Steindam Courts Building · • 
' i I 00 Bloomdale Road 
McKinney, TX 75071. 

Call to Twyla Canton - 972-:548-3850 

Cobb, Martinez, Woodward PLLC 

Attn : Attorney Carrie Johnson, ~haneuf 

1700 Pacific' Avenue , Suite 3100 

Dallas,_Texas 75201 

Email jsmiley@cobbinartinez.com 

.. :~ .. ~ -~----.. ·." --- .. -· -- . . _·.:::·-~-··:-... :·.·.- .... :".: ·•. -~ :·. 

Respectfully submitted, 
·-~-- . ---· -

){t~,,_(j~-
Darlene C. Balistreri-Amrhein, Plaintiff . ~ /, . 0· .. · .. 

. · · . . · /"'1~~ I 7 
. .... . . 
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Certificate of Conference 

Plaintiff Amrhein plans to reach out to Attorney Carrie Johnson Phaneuf about 
· Plaintiff's Motion For Continu~ce for "Good Cause" Reasons to Respond to· 

Defendants' Motion To Dismiss. on December 30~ 2017 & do not.know if she is in· 
the office to receive email & will leave a tnessage & call Twyla Canton at the 
Court . 

. ~ . . . 

Respectfully submitted, 
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Darlene C. Balistreri-Amrhein, Plaintiff . 
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DARLENE C. AMRHEIN, et al, 
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V. 

CAUSE NO. 005-02654-2017 
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WORMINGTON & BOLLINGER LAW FIRM, 
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COUNTY COURT AT LAW 

N0.5 

[Hon. Dan K. Wilson] 

COLLIN COUNTY, TEXAS 

Defendants Lennie F. Bollinger and Wormington & Bollinger's First Amended Answer 

Defendants Lennie F. Bollinger and Wormington & Bollinger ("Defendants") file this First 

Amended Answer in response to Plaintiffs Amended & Supplement Petition and Pleadings 

("Amended Petition") filed on November 27, 2017, by Plaintiff Darlene C. Amrhein in her 

individual capacity and in her representative capacity on behalf of Anthony Balistreri ( collectively 

"Amrhein" or "Plaintiff'), and in support thereof would respectfully show the Court as follows: 

I. General Denial 

Defendants generally deny the allegations of Plaintiffs Amended Petition, as authorized 

by Texas Rule of Civil Procedure 92. Defendants demand that Plaintiff be required to prove her 

claims against Defendants in accordance with the burdens of proof made applicable by Texas law. 

II. Affirmative Def ens es and Other Defensive Matters 

For further answer, and without assuming any burden of proof which is not otherwise 

placed on Defendants by operation oflaw, Defendants allege that Amrhein's claims against them 

are barred in whole or in part by the following matters: 

1. As a non-lawyer, Plaintiff, prose, lacks standing to assert causes of action as a "Legal 

Representative for Deceased Anthony J. Balistreri," "Representative for (Deceased) 
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Anthony Balistreri," and as "Pro Se, Next of Kin & Representative for Deceased Dad, 

Anthony J. Balistreri"1 against Defendants. Therefore, Plaintiff's claims2 as 

"representative" of Anthony Balistreri, deceased, or his estate must be dismissed. 

Plaintiff's claims brought in a representative capacity of Anthony J. Balistreri, deceased, 

or his estate fail as a matter of law because Texas law forbids a non-attorney from 

representing another party, and Texas law prohibits an entity from proceeding without legal 

representation. 

2. Plaintiff's claims breach of fiduciary duty, breach of contract, fraud, negligent 

misrepresentation, "bad faith", and violations of the Texas Rules of Civil Procedure are 

impermissibly fractured claims for legal malpractice. 

3. Plaintiff's claims under the Texas Deceptive Trade Practices Act (DTPA) are barred by the 

professional services exemption. See Brennan v. Manning, 2007 Tex. App. LEXIS 2838 at 

*10-16, 2007 WL 1098476 (Tex. App.-Amarillo 2007, pet. denied) (mem. op.). 

4. Plaintiff's claims fail as a matter of law because the alleged act and/or omissions of 

Defendants, if any, were not the proximate cause of damages to Plaintiff. 

5. Plaintiff's claims for alleged violations of the Texas Disciplinary Rules of Professional 

Conduct fail as a matter of law. 

6. No cause of action for "bad faith intent" exists and therefore such claim fails as a matter of 

law. 

7. As an agent acting in the course and scope of his employment, Defendant Bollinger cannot 

conspire with the law firm, his principal. Plaintiff's claim for conspiracy therefore fails as 

a matter oflaw. 

1 Plaintiff's Amended & Supplement Petition and Pleadings, pages 1, 37, 38 
2 See Plaintiff's Amended & Supplement Petition and Pleadings, pages 2, 15, 20-25, 32-35. 
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8. Defendants are not state actors. Accordingly, Plaintiff's allegations regarding alleged 

violations of her constitutional rights, including alleged equal protection and due process 

violations, fail as a matter oflaw. 

9. To the extent that Plaintiff alleges claims for emotional distress, mental anguish, and "fear" 

against Defendants, Plaintiff's claims for mental anguish damages fails as a matter of law. 

Mental anguish and other personal injury damages are not recoverable by a plaintiff 

alleging financial loss as a result of an attorney's alleged malpractice. 

10. Plaintiff's claims for exemplary damages are barred, in whole or in part, based on Chapter 

41, Texas Civil Practice and Remedies Code. Further, any award of exemplary damages 

would be in violation of Defendants' rights to due process under the 14th Amendment to 

the United States Constitution and the Texas Constitution. 

III. Limit on Exemplary Damages 

Defendants affirmatively plead that Plaintiff's claim for exemplary damages is restricted 

and limited by the Exemplary Damages Act in Chapter 41 of the TEXAS CIVIL PRACTICE AND 

REMEDIES CODE. Further, Plaintiff's claim for exemplary damages is grossly excessive and does 

not comply with due process under the U.S. Constitution or Texas Constitution. Defendants 

invoke all the limitations upon damages and exemplary damages contained in Chapter 41 of the 

Texas Civil Practice & Remedies Code, including, without limitation, sections 41.006, 41.007, and 

41.008, both in terms of the maximum amount of damages that can be awarded pursuant to that 

statute and the procedural safeguards guaranteed by the referenced provisions. Defendants also 

invoke all other applicable state law, federal law, statutory and/or common-law caps or limitations 

on exemplary damages. 
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IV. Special Exceptions 

Defects in Form 

Defendants specially except to page 1 of Plaintiff's Amended Petition because it fails to 

specify all of the parties Plaintiff sues. The caption states "Darlene C. Amrhein, et al" but does not 

list the plaintiffs in the body of the Petition. The first paragraph of page 1 states "Wormington Law 

Firm, & Attorney Lennie Bollinger et al, hereafter referred to as 'Defendant & Defendants,"' but 

does not identify the other parties she sues. Defendants specially except to paragraph 4 on page 21 

of Plaintiff's Amended Petition because Plaintiff's purported estate is not a proper party to this 

suit. These defects make the Petition impermissibly vague and ambiguous and do not put 

Defendants on notice of who the plaintiffs or defendants are in this case. 

Defendants specially except to page 26 because it fails to specify all of the parties Plaintiff 

sues. Section II states "et al" after each named party - Wormington Law Firm, Attorney Lennie F. 

Bollinger, and Darlene Amrhein - but does not list the persons to whom "et al" refers. Further, 

page 21 alludes to insurance companies named as defendants but fails to identify any such liability 

carrier as a party, or otherwise assert a cause of action against any carrier. These defects make the 

Petition impermissibly vague and ambiguous and do not put Defendants on notice of who the 

plaintiffs or defendants are in this case. 

Defendants specially except to pages 22, 27-30, which identifies David Schroeder as a 

"Defendant." David Schroeder is not named in the caption or in the section identifying the parties. 

Plaintiff's Petition is impermissibly vague and misleading if this defect is not corrected. To the 

extent that Plaintiff seeks to attribute the claims on these pages to Defendants, Defendants 

specifically except and request that Plaintiff clarify the pleadings. 
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Defendants therefore request that the court sustain these special exceptions and order 

Plaintiff to amend her petition clarifying the ambiguous parties or, in the alternative, amend her 

petition to give Defendants sufficient notice who the parties are in this lawsuit. If Plaintiff fails or 

refuses to so amend within two weeks from a hearing on this matter, Defendants request that the 

action be dismissed. 

Claims on Behalf of Anthony J. Balistreri, Deceased, or His Estate 

Defendants specially except to all of Plaintiff's claims brought on behalf of Anthony J. 

Balistreri, deceased or in her representative capacity of Anthony J. Balistreri, deceased, or his 

estate, because these claims fail as a matter of law and anything Plaintiff, pro se, does on behalf 

of another has no legal effect. Plaintiff is not a lawyer. Under Texas law, a non-lawyer may not 

represent another party in litigation. Kaminetzky v. Newman, No. 01-10-01113-CV, 2011 Tex. 

App. LEXIS 10221, at *5 (Tex. App.-Houston [1st Dist.] Dec. 29, 2011, no pet.) (persons are 

allowed to proceed pro se when person is litigating his rights on his own behalf, not when litigating 

rights in a representative capacity). Also, courts require distinct legal entities to be represented by 

counsel, and do not permit prose representation of an estate. Steele v. McDonald, 202 S. W.3d 926, 

928 (Tex. App.-Waco 2006, order) (holding the representative of an estate may not appear pro 

se on behalf of the estate). 

Defendants therefore request that the court sustain this special exception and order Plaintiff 

to amend her petition removing the allegations brought in Plaintiffs representative capacity from 

Plaintiff's Amended Petition. If Plaintiff fails or refuses to so amend within two weeks from a 

hearing on this matter, Defendants request that the action be dismissed. 

175011 

Defendants' First Amended Answer 

https://a.next.westlaw.com/Link/Document/FullText?cite=202+S.+W.+3d+926&fi=co_pp_sp_4644_928&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=202+S.+W.+3d+926&fi=co_pp_sp_4644_928&referencepositiontype=s


Impermissible Fracture 

Defendants specially except to pages 2-9, 13-17, 22, 23, 26-27, 30, and 33-36 of Plaintiff's 

Amended Petition, which allege causes of action for breach of fiduciary duty, breach of contract, 

fraud, negligent misrepresentation, "bad faith", violations of the DTP A, and violations of the Texas 

Rules of Civil Procedure because it is well established under Texas law that a suit for legal 

malpractice is grounded in negligence and therefore sounds in tort regardless of how a plaintiff 

frames a complaint. When the crux of the complaint is that the attorneys did not provide adequate 

legal representation, courts do not allow a plaintiff to convert what is really a negligence claim 

into claims for fraud, breach of fiduciary duty, breach of contract, or violations of the DTP A. See 

Murphy v. Gruber, 241 S.W.3d 689, 693 (Tex. App.-Dallas 2007, pet denied). The crux of 

Plaintiff's complaint in this case is (1) with respect to Lawsuit #1, Defendants allegedly filed suit 

in the wrong court, refused to follow Plaintiff's instructions, and then withdrew from representing 

Plaintiff, which allegedly contributed to the judge dismissing Plaintiff's claims, and, (2) with 

respect to Lawsuit #2, and unrelated to the case in Justice Court, that Defendants reviewed files 

pertaining to Plaintiff's deceased father and allegedly did not promptly return the files to Plaintiff, 

which allegedly affected the ability to file a lawsuit concerning her father's death. Texas law is 

well-settled that the alleged failure to properly advise, inform and communicate are claims of 

professional negligence. See Gruber, 241 S.W.3d at 698 (attorneys' representation that the client's 

claims were not worth pursuing despite the fact that the attorneys knew the clients had viable and 

valuable claims was professional negligence); see also Jacobs v. Tapscott, No. 3:04-CV-1968-D, 

2006 U.S. Dist. LEXIS 68619, at *4 (N.D. Tex. Sept. 25, 2006) (attorneys' failure to inform clients 

before settling that $180,000 of a $200,000 settlement was a worthless note that would never be 

collected was a negligence claim); JA. Green Dev. Corp. v. Grant Thornton, LLP, No. 05-15-
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00029-CV, 2016 Tex. App. LEXIS 6847, *18-23 (Tex. App.-Dallas June 28, 2016, pet. denied) 

(allegations which charge that advice was wrong and incomplete are professional negligence 

claims). 

Accordingly, Plaintiff's causes of action for breach of fiduciary duty, negligent 

misrepresentation, "bad faith," breach of contract, fraud, violations of the DTP A, and allegations 

of violations of the Texas Rules of Civil Procedure are really a means to an end to achieve a 

complaint of legal malpractice. Defendants therefore request that the court sustain this special 

exception and order that the allegations concerning breach of fiduciary duty, negligent 

misrepresentation, "bad faith," breach of contract, fraud, violations of the DTP A, and violations 

of the Texas Rules of Civil Procedure be stricken, that Plaintiff amend her petition within two 

weeks of a hearing on this matter, and that if Plaintiff fails or refuses to amend, the action be 

dismissed. 

Breach of Fiduciary Duty 

Defendants specially except to pages 8-11, 17, 22, 3 0, and 34 of Plaintiff's Amended 

Petition because they allege that Defendants breached their fiduciary duty to Plaintiff, but fail to 

identify what improper benefit Defendants obtained from representing Plaintiff. In a claim for 

breach of fiduciary duty, the complaint focuses on whether the attorney received an improper 

benefit from the representation. J.A. Green Dev. Corp., No. 05-15-00029-CV, 2016 Tex. App. 

LEXIS 6847, at *17; see also Ashton v. Koonsfuller, P.C., No. 05-16-00130-CV, 2017 Tex. App. 

LEXIS 4293 *14 (Tex. App.-Dallas May 10, 2017, no pet.). Plaintiff has not alleged facts in 

support of her claim for breach of fiduciary duty which constitute self-dealing, deception, or 

misrepresentations designed to obtain an improper benefit from Defendants' representation of her. 

Gibson v. Ellis, 126 S.W.3d 324, 330 (Tex. App.-Dallas 2004, no pet.); Goffney v. Rabson, 56 
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S.W.3d 186, 194 (Tex. App.-Houston [14th Dist.l 2001, no pet.); Nabors v. McColl, No. 05-08-

01491-CV, 2010 Tex. App. LEXIS 571, *10-12 (Tex. App.-Dallas Jan. 25, 2010, pet. denied). 

Thus, Plaintiffs Petition is impermissibly vague and does not give Defendants fair notice 

of the allegations against them in this case. Defendants therefore request that the court sustain this 

special exception and order Plaintiff to amend her petition removing the breach of fiduciary duty 

allegations, or, in the alternative, amend her petition to give Defendants sufficient notice of the 

facts which support her claim for breach of fiduciary duty. If Plaintiff fails or refuses to so amend 

within two weeks from a hearing on this matter, Defendants request that the action be dismissed. 

U.S. Constitutional Rights, Civil Rights, and Allegations of Discrimination 

Defendants specially except to pages 20-23, 27, 28, and 35 of Plaintiffs Amended Petition 

which attempt to allege a violation of Plaintiffs civil rights and/or some kind of discrimination 

against Plaintiff because these statements are impermissibly vague and indefinite and do not give 

Defendants fair notice of the allegations against them in this case. Plaintiff fails to state any facts 

in support of these allegations. Further, Defendants are not state actors and therefore cannot be 

sued for any alleged violation of constitutional or civil rights. A civil rights plaintiff must 

demonstrate (1) a violation of the Constitution or of federal law; and (2) that the violation was 

committed by someone acting under color of state law. See Atteberry v. Nocona Gen. Hosp., 430 

F.3d 245, 252-53 (5th Cir. 2005). That is, "the deprivation must be caused by the exercise of some 

right or privilege created by the State or by a rule of conduct imposed by the State or by a person 

for whom the State is responsible." Lugar v. Edmondson Oil Co., 457 U.S. 922, 936, 102 S. Ct. 

2744, 73 L. Ed. 2d 482 (1982). The party charged with the deprivation must be a person who may 

fairly be said to be a state actor - one who is, in fact, a state official, one who has acted with or has 
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obtained significant aid from state officials, or one whose conduct is otherwise chargeable to the 

State. Id., at 937. 

The Defendants are not state actors. They are private citizens in private law practice. 

Plaintiff sets forth no factual allegations to the contrary. Defendants therefore request that the 

court sustain this special exception and order Plaintiff to amend her petition removing these 

allegations, or, in the alternative, amend her petition to give Defendants sufficient notice of the 

alleged violations of Plaintiffs constitutional and civil rights. If Plaintiff fails or refuses to so 

amend within two weeks from a hearing on this matter, Defendants request that the action be 

dismissed. 

Moreover, Plaintiff has failed to allege any facts in support of her claim of discrimination. 

The allegation is therefore impermissibly vague and does not give Defendants fair notice of the 

allegations against them in this case. Defendants therefore request that the court sustain this special 

exception and order Plaintiff to amend her petition removing these allegations, or, in the 

alternative, amend her petition to give Defendants sufficient notice of the alleged discrimination. 

If Plaintiff fails or refuses to so amend within two weeks from a hearing on this matter, Defendants 

request that the action be dismissed. 

Violations of Texas Laws 

Defendants specially except to pages 19, 20, 21, 22, 27, 28, 29, 33, and 35 of Plaintiffs 

Amended Petition because they contain allegations that merely allege that Defendants violated 

laws. These statements are impermissibly vague and indefinite and do not give Defendants fair 

notice of the allegations against them in this case. See Baylor Univ. v. Sonnichsen, 221 S. W.3d 

632, 635 (Tex. 2007). Defendants therefore request that the court sustain this special exception 

and order Plaintiff to amend her petition removing the allegations that Defendants violated laws, 
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or, in the alternative, amend her petition to give Defendants sufficient notice of which laws plaintiff 

alleges Defendants violated. If Plaintiff fails or refuses to so amend within two weeks from a 

hearing on this matter, Defendants request that the action be dismissed. 

Negligent Misrepresentation 

Defendants specially except to pages 4, 20, and 33-35 because they allege that Defendants 

committed negligent misrepresentation, but fail to identify any false information for the guidance 

of Plaintiff. The elements of negligent misrepresentation are (1) the representation is made by a 

defendant in the course of his business, or in a transaction in which he has a pecuniary interest; (2) 

the defendant supplies "false information" for the guidance of others in their business; (3) the 

defendant did not exercise reasonable care or competence in obtaining or communicating the 

information; and ( 4) the plaintiff suffers pecuniary loss by justifiably relying on the representation. 

Fed Land BankAss'n v. Sloane, 825 S.W.2d 439,442 (Tex. 1991). Plaintiffs claims of negligent 

misrepresentation are vague and conclusory and do not give Defendants fair notice of the 

allegations against them. Plaintiff fails to plead all the elements of a negligent misrepresentation 

cause of action against Defendants, and further, Plaintiffs Petition fails to set forth facts in support 

of these required elements. 

Defendants therefore request that the court sustain this special exception and order Plaintiff 

to amend her petition removing the allegations of negligent misrepresentation, or, in the 

alternative, amend her petition to give Defendants sufficient notice of the facts supporting her 

claim of negligent misrepresentation. If Plaintiff fails or refuses to so amend within two weeks 

from a hearing on this matter, Defendants request that the action be dismissed. 
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Conspiracy 

Defendants specially except to pages 23, 25, 30, and 35 of Plaintiff's Amended Petition 

because they allege that Defendants participated in a conspiracy but fail to identify any facts 

supporting this allegation, including facts surrounding identifying the conspiring persons, the 

object to be accomplished, the meeting of the minds, the unlawful acts, or the damages as a 

proximate result of the conspiracy. The essential elements of a conspiracy are (1) two or more 

persons; (2) an object to be accomplished; (3) a meeting of minds on the object or course of action; 

( 4) one or more unlawful, overt acts; and (5) damages as the proximate result. Massey v. Armco 

Steel Co., 652 S. W.2d 932, 934 (Tex. 1983). A specific intent to agree to accomplish the unlawful 

purpose or to accomplish the lawful purpose by unlawful means is also required. Triplex 

Communications, Inc. v. Riley, 900 S. W .2d 716, 719 (Tex. 1995). Plaintiff has not alleged facts 

supporting a claim of conspiracy because, given the requirement of specific intent, parties cannot 

engage in a civil conspiracy to be negligent. Triplex Communications, Inc. v. Riley, 900 S. W.2d 

716, 720 (Tex. 1995). Further, Defendants cannot engage in a conspiracy because it is impossible 

for a partner of a law firm to conspire with himself. See Crouch v. Trinque, 262 S.W.3d 417,427 

(Tex. App.-Eastland 2008, no pet.). 

Thus, Plaintiff's Petition is impermissibly vague and does not give Defendants fair notice 

of the allegations against them in this case. Plaintiff fails to plead all the elements of a conspiracy 

cause of action against Defendants, and further, Plaintiff's Petition fails to set forth facts in support 

of these required elements. Defendants therefore request that the court sustain this special 

exception and order Plaintiff to amend her petition removing the conspiracy allegations, or, in the 

alternative, amend her petition to give Defendants sufficient notice of the facts which support her 
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allegation of conspiracy. If Plaintiff fails or refuses to so amend within two weeks from a hearing 

on this matter, Defendants request that the action be dismissed. 

Violations of Code of Professional Responsibility / Violations of Ethics Rules of State Bar of 
Texas 

Defendants specially except to pages 5, 7, 15, 19, 20, 26, 29, and 33 of Plaintiff's Amended 

Petition as alleging violations of the Texas Disciplinary Rules of Professional Conduct, which fail 

as a matter of law. Violation of a Texas Disciplinary Rule of Professional Conduct does not give 

rise to a private cause of action nor does it create any presumption that a legal duty to a client has 

been breached. Tex. Disciplinary Rules of Profl Conduct, Preamble, ,r 15; Scott Pelley P.C. v. 

Wynne, No. 05-15-01560-CV, 2017 Tex. App. LEXIS 8228, at *59 (Tex. App.-Dallas Aug. 28, 

2017). 

Defendants therefore request that the court sustain this special exception and order Plaintiff 

to amend her petition removing the allegations of violations of the Texas Disciplinary Rules of 

Professional Conduct from Plaintiffs Amended Petition. If Plaintiff fails or refuses to so amend 

within two weeks from a hearing on this matter, Defendants request that the action be dismissed. 

Fraud 

Defendants specially except to pages 2-3, 6, 10, 13, 17, 19-23, 25, 26, 28, 30, 33-36, and 

38 containing Plaintiff's fraud allegations because the allegations are conclusory, vague, and fail 

to adequately put Defendants on notice of the acts complained of in this lawsuit. To prove fraud, 

a plaintiff must show (1) the defendant made a material representation that was false; (2) the 

defendant knew the representation was false or made it recklessly as a positive assertion without 

any knowledge of its truth; (3) the defendant intended to induce the plaintiff to act upon the 

representation; and (4) the plaintiff actually and justifiably relied upon the representation and 

thereby suffered injury. Ernst & Young, L.L.P. v. Pac. Mut. Life Ins. Co., 51 S.W.3d 573, 577 
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(Tex. 2001 ). Plaintiff fails to plead all the elements of a fraud cause of action against Defendants, 

and further, Plaintiff's Petition fails to set forth the facts in support of these required elements. 

Thus, Plaintiff's Petition is impermissibly vague and does not give Defendants fair notice 

of the allegations against them in this case. Defendants therefore request that the court sustain this 

special exception and order Plaintiff to amend her petition removing the allegations of fraud. If 

Plaintiff fails or refuses to so amend within two weeks from a hearing on this matter, Defendants 

request that the action be dismissed. 

DTPACiaims 

Defendants specially except to pages 16-17 of Plaintiff's Amended Petition because the 

allegations are conclusory, vague, and fail to adequately put Defendants on notice of the acts 

complained ofin this lawsuit. The DTPA expressly exempts Amrhein's claims for damages based 

on the rendering of a professional service, the essence of which is the providing of advice, 

judgment, opinion, or similar professional skill. Brennan v. Manning, 2007 Tex. App. LEXIS 2838 

at *10-16, 2007 WL 1098476 (Tex. App.-Amarillo 2007, pet. denied) (mem. op.). Amrhein's 

claims are based upon legal services provided to her by Defendants, so the essence of those legal 

services was the providing of advice, judgment, opinion, or similar skill. 

Amrhein's pleadings fail to allege that any of the following statutory exceptions to this 

exemption applies: (1) an express misrepresentation of a material fact that cannot be characterized 

as advice, judgment, or opinion; (2) a failure to disclose information in violation of§ 17.46(b )(24); 

(3) an unconscionable action or course of action that cannot be characterized as advice, judgment, 

or opinion; ( 4) breach of an express warranty that cannot be characterized as advice, judgment, or 

opinion; or (5) a violation of§ l 7.46(b )(24). Thus, Plaintiff's Petition is impermissibly vague and 

does not give Defendants fair notice of the allegations against them in this case. Defendants 

175011 

Defendants' First Amended Answer 

https://a.next.westlaw.com/Link/Document/FullText?cite=2007+WL+1098476


therefore request that the court sustain this special exception and order Plaintiff to amend her 

petition removing the allegations of DTPA violations or, alternatively, plead facts that show 

Plaintiff is entitled to an exception to this DTP A exemption. If Plaintiff fails or refuses to so 

amend within two weeks from a hearing on this matter, Defendants request that the action be 

dismissed. 

Claim for Relief 

Defendants specially except to pages 3, 13, 18, 19, 20, 24-25, 29-32, and 35 and request 

that Plaintiff be required to specify the maximum amount claimed. Plaintiff seeks relief without 

specifying the maximum amount claimed. Rule 47 of the Texas Rules of Civil Procedure requires 

that the plaintiffs pleading contain a specific statement of relief sought. Defendants therefore 

request that the court sustain this special exception and order Plaintiff to amend her petition. If 

Plaintiff fails or refuses to so amend within two weeks from a hearing on this matter, Defendants 

request that the action be dismissed. 

Claim for Exemplary Damages 

Defendants specially except to pages 24-25 and 37 of Plaintiffs Amended Petition which 

requests an award of exemplary damages for the reasons that the allegations are conclusory, vague, 

and fail to adequately put Defendants on notice of the acts complained of in this lawsuit. The 

Petition fails to set forth any facts, much less facts that would support a finding by clear and 

convincing evidence, that Defendants acted with malice and/or were grossly negligent. 

McCullough v. Scarbrough, Medlin & Assocs., 435 S.W.3d 871, 911 (Tex. App.-Dallas 2014, 

pet. denied). Plaintiff does not allege any facts to show that the acts and/or omissions of 

Defendants, when viewed objectively from the Defendants' standpoint at the time they occurred, 

involved an extreme degree of risk, considering the probability and magnitude of the potential 

175011 

Defendants' First Amended Answer 

https://a.next.westlaw.com/Link/Document/FullText?cite=435+S.W.+3d+871&fi=co_pp_sp_4644_911&referencepositiontype=s


hann to others; or that Defendants had actual subjective awareness of the risk but proceeded with 

conscious indifference to the rights, safety, or welfare of others. TEX. Crv. PRAC. & REM. CODE 

§ 41.001 (11 )(A-B) (gross negligence). Plaintiff does not allege any facts to show that Defendants 

had a specific intent to cause substantial injury or hann to Plaintiff. TEX. Crv. PRAc. & REM. CODE 

§ 41.001 (7) (malice). 

Defendants therefore request that the court sustain this special exception and order Plaintiff 

to amend her petition removing the claim for exemplary damages or, in the alternative, amend her 

petition to give Defendants sufficient notice of the facts which support her claim for exemplary 

damages. If Plaintiff fails or refuses to so amend within two weeks from a hearing on this matter, 

Defendants request that the action be dismissed. 

Damages for Emotional Distress and Mental Anguish 

To the extent that Plaintiff seeks damages for emotional distress and mental anguish against 

Defendants, Defendants specially except to Plaintiffs request for damages related to alleged 

emotional distress and mental anguish because these types of damages are not recoverable when 

the plaintiff's alleged mental anguish is a consequence of economic loss caused by the attorneys' 

alleged negligence. Douglas v. Delp, 987 S.W.2d 879, 885 (Tex. 1999). Defendants therefore 

request that the court sustain this special exception and order that the request for mental anguish 

and emotional distress damages be stricken, that Plaintiff amend her petition within two weeks of 

a hearing on this matter, and that if Plaintiff fails or refuses to amend, the action be dismissed. 

V. Prayer 

WHEREFORE, PREMISES CONSIDERED, Defendants request that the Court: (1) 

sustain Defendants' special exceptions, order Plaintiff to re-plead as set out above, and if Plaintiff 

fails or refuses to re-plead within two weeks from a hearing on the special exceptions, dismiss 
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Plaintiffs petition; (2) enter a take-nothing judgment on all of Plaintiff's claims alleged against 

Defendants; and (3) find that Plaintiffs requested relief be denied, that Plaintiff take nothing from 

Defendants by this lawsuit, that Defendants recover their costs of court, and that Defendants have 

such other relief to which they may be entitled, including fees and costs. 

175011 
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Respectfully submitted, 

By: Isl Carrie J. Phaneuf 
CARRIE JOHNSON PHANEUF 
Texas Bar No. 24003790 
cphaneuf@cobbmartinez.com 
JENNIFER SMILEY 
Texas Bar No. 24082004 
j smiley@cobbmartinez.com 

COBB MARTINEZ WOODWARD PLLC 
1700 Pacific Avenue, Suite 3100 
Dallas, Texas 75201 
Phone: 214.220.5201 
Facsimile: 214.220.5251 

ATTORNEYS FOR DEFENDANTS 



CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the above and foregoing instrument has been 
forwarded to Darlene Amrhein, prose, by via electronic service through File Time, e-mail, and 
priority mail on January 3, 2018. 
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Darlene Amrhein 
112 Winsley Circle 
McKinney, Texas 75071 
Wins1ey112@yahoo.com 

Defendants' First Amended Answer 

Isl Carrie Johnson Phaneuf 
CARRIE PHANEUF 



. ..,,, 
Electronically Filed 1/5/2018 12:51 PM 
Stacey Kemp County Clerk 

COBB MARTINEZ WOODWARD 

Collin County, Texas 
By: Debbie Crone, Deputy 
Envelope ID: 21636232 

Carrie J. Phaneuf 

214.220.5206 
214.220.52561 direct fax 

cphaneuf@cobbmartinez.com 

Honorable Dan K. Wilson 
Russell A. Steindam Courts Building 
2100 Bloomdale Road 
McKinney, TX 75071 

January 5, 2018 

Re: Amrhein v. Bollinger, et al; Cause No. 005-02654-2017 in the Collin County 
Court at Law No. 2, Collin County, Texas. 

Dear Judge Wilson: 

Please note in the court's records that I have vacation schedule for the following dates: 

February 16-February 19 
April 13 - April 19 
March 30 
June 7 - June 20 

Vacation 
Reinsurance Trip 
Vacation 
Vacation 

To the extent permitted by the Rules of this Court, I request that no court action, 
hearings, or trials be scheduled in this case during that time. 

By copy of this letter, I am advising all counsel of record of my schedule, and asking 
their professional courtesy in avoiding those dates for proceedings in this case. 

CJP:klh 
CMW175275vl 

Cc: Darlene Amrhein 

~'iqcerely, 
/ . 

'\ -, 
,' ' ',_ 

Carrie Yohnson Ph;~eur-----
J 

via email Winsley112@yahoo.com 

Attorneys & Counselors 1700 Pacific Avenue, Suite 3100, Dallas, Texas 75201 P: 214.220.5200 F: 214.220-5299 cobbmartinez.com 
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CAUSE NO. 05-02654-2017 \ · : '. 

• ·:4 .. · 

· 2018:: JAN 16 AH 11: ·06 
DARLENE C. AMRHEIN? et al COUNTY COURT ATLA W 

. · . STACEY KEMP 
. COUNTY CLERK 

:tCOLLIN. COUNTY.TEXAS· Plaintiffs, 

V. NO. FI\1!t-s}-H:JBG@El'~:t~h.VJ 
ATTORNEY LENNIE F. BOLLINGER, AND· 
WORMINGTON & BOLLINGER LAW FIRM COLLIN· COUNTY, TEXAS 
Defendants, 

PLAINTIFF'S NOTICE TO THE COURT, SAID JUDGES, TO ALL 
DEFENDANTS AND THEIR COUNSELS TO STAY & CONTINUE TIDS 
LAWSUIT REMOVING IT OFF THE ACTIVE DOCKET SHEETS FOR 

"GOOD CAUSE" REASONS 
. . 

Plaintiff's Notice To The Court, Said ~udges,To All pefendants And Their 

Counsels To Stay & Contin~e :ms Lawsuit Removing It Off The Active J?ocket 

· Sheets For "Good Caqse" Reasons ~·follows: 

1. PlajntiffDatlene Balistreri-Amrhein has been in the Medical Center of Plano 

HospitaJ.Emergency Room since ianuary 4, 2018 & then'admittedto present for 

multiple testing, examinations, various medications with a result of unable to walk 

& function normally with these disabilities; 

2. Plaintiff Darlene Balistreri-Amrhein-is required to hav·e two serlous·back -
. .J 

surgeries with various recovery periods ~o~ _6_ ".Y~-~1:c~ to 6 ~onths depending, upoir ·· 

the procedures used, which are necessary as demand~d per medical evaluations; 

3. Plaintiff Darlene C. Balistreri-Amrhein have the three best surgeons possible 

for these two operations that must be done separ~~ely to protect all regular & 

necessary functions, sitt~ng, standing, walking, recovery & r~habilitations as 

removed for all caregiving as n~eded as shocked as to these results;. 

4. There were no prior notices for these two needed back operations; 

5. See attached Exhibit A from the Medical City of Plano Doctor about these 
. . 

existing medical conditions that will be ex~ned further with definite surgery 
. . 

/. 
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-~-
dates, procedures & pending additional evaluations on Tuesday, January 16, 2018 

as Plaintiff is acting with "due diligence" & completely moved out of home on 

1/17/18; 

6. Plaintiff Balistreri-Amrhein ~annot ignore this, be reduced to no walking & put 

health at risk, so it is impossible· to continue this lawsuit, which must be stayed ~.n 
/ 

the interest of justice as this is timely, fair notice to all parties until full recovery; 

7. The Court, Judge Parties & counsels will be given updates as available every 

30 to 45 days to project into future of this lawsuit; 

8. There are many outstanding issues is this lawsuit &.pending judicial work that 

cannot be completed at this tinie due6to Plaintiff's medical conditions & surgeries; 

9. All necessary steps will be taken to make Plaintiff as comfortable as possible, 

.. so the schedule .is unknown along with all caregivers;· 

. 10. Plaintiff is sorry for any inconveniences & delays_in this matter, which was 
. . 

out of anyones control. We cannot answer, proceed or rule in any manner 

effective immediately in this lawsuit; 

11. Plaintiffis·drugged most of the tiine due to intense pain & affe~ts; 

12 .. Plaintiff is asking.the court to remove this lawsuit from the active. docket 
. . . 

sheet lists µntil I am able to proceed du~ to these 2 needed back surgeries & -' 

recovery with prompt notice to all parties; (Asking for prayers.) 

13. Plaintiff is _working hard to get back on her feet without any life long 

Disability or permanent harms caused as there is no other way except 2 surgeries; 

so please "stay all pending actions in this lawsuit until further notice;" (Exhibit A) 

~ ~--tt) Respectfully submitted, 

Darlene C. Balistreri-Amrhein, Plaintiff, Pro Se 

. 1/t/!~ 
oL· 
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TO TEXAS STATE COURTS & U.S. FEDERAL COURTS: 

DARLENE C. BALISTRERI-AMRHEIN AFFIDAVIT 

THE STATE OF TEXAS 

COUNTY OF COLLIN 

BEFORE ME, the undersigned authority, on this day personally appeared Darlene 

Balistreri-Amrhein, who being by me duly sworn, upon her oath deposed and 

stated as follows: 

1. My name is Darlene C. Balistreri-Amrhein. I am over the age of eighteen years 

and am competent to make this Affidavit. 

2. I make this Affidavit upon my personal knowledge and all statements contained 

herein are true and correct for all lawsuits, case numbers & case numbers. 

3. At the time of this Affidavit, I am a McKinney, Texas resident homeowner as 

for more than the past 10 years, paying Collin County property taxes as required. 

4. I, Darlene C. Balistreri-Amrhein have provided to the associated Texas Courts 

the following medical healthcare information for all needs as required effecting my 

responses to Courts, Counsels & Defendants in all lawsuits· & causes of action. 

5. I, Darlene C. Balistreri-Amrhein am disabled, unable to attend any hearings, 

prepare & answer any court filed documents, receive any mail, text messages or 

respond in any way due to these medical reasons, medical procedures, conditions, 

disabilities, medications, displacements, recovery & rehabilitations until further 

notice by myself & my primary care physicians as needed & released. 

6. The medical release submitted as Exhibit A is true & correct as represented & 

filed with the associated Courts from Medical City Hospital of Plano & signed by 

nurses at instructions & signed by my personal physician as presented. 

7. My back medical care physicians are three other doctors to be conducted for 

/. 
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each of two surgeries at different local area hospitals timely as Ordered, arranged 

& done with the best interest of Darlene C. Balistreri-Amrhein's healthcare due to 

all associated conditions, diagnosis, medical care & necessary requirements as 

prescribed by qualified medical professional for 6 months ~tay on inactive docket. 

8. I, Darlene C. Balistreri-Amrhein, make this sworn Affidavit to be enforced & 

effective to all associated Courts, whether Texas state Courts & any United States 

Federal Courts associated to Darlene C. Balistreri-Amrhein with all Defendants. 

9. By anyone suppressing this known information contained within would be 

considered fraud making every issue in violation of laws by secrecy & unlawful 

concealment with no legal· effects to any lawsuit. There is to be no pressure, 

effects, interference or demands made upon any of PlaintiffBalistreri-Amrhein's 

.physicians/ surgeons for any reason or violations ofIDPPA laws. 

10. I, Darlene C. Balistreri-Amrhein, have provided all courts,judges, Counsels 

& Defendants names & contacts to my personal representatives in case I become in 

capacitated & or under life availability through death for contacts & notifications. 

11. I, Darlene C. Balistreri;.Amrhein, make this sworn affidavit of my own free 

will, to provide all information necessary for informed decisions in all lawsuits as 

there was no other alternative to facts,& reality with aid of healthcare professionals 

under these circumstances & in interest of fairness, due process & Justice as 

Plaintiff, Pro Se in all lawsuits & Exhibit A as attached. 

Further affiant sayeth Executed this & ~ day of January, 2018 

Darlene C. Balistreri-Amrhein 

J} 
SUBSCRIBED AND SWORN TO before me on this l O day of January, 2018 
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SEAL 

SEAN LOUGHLIN 
Notary 10 #129595393 
My commission Expires 

October 16, 2021 

Commission Expires /P l•k;,f 

Notary Public of Texas Printed 

.!. 
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@Medi~City 
Plano i 

390 I WEST I 5TH STREET. !?LANO TX 75075 
9"/2,596-1505 

WORK / SCHOOL/ SfORTS RELEASE 

PATIENT NAMEilir )Q()e. fu. \ ,str.eJ~ ·-G(hehe~I\J 

DATE: \ \°'\\ ~ 
D THE PATIENT IS ABLE TO RETURN TO WOR~/SCHOOI./SPORTS ON:----

D THE PATIENT MAY RETURN TO WORK WITHOUT RESTRICTIONS. 

~HE PATIENT MAY RETURN TO WORK ONCE:RELEASED BY FOL~OW-UP PROVIDER. 

; . . >/'""- ~· 
DOFF WORK/SCHOOL/SPORTS FOR __ '._.DAYS. 

SlGNATURE: _--1-k{i)____..,, ___ J __ ~-:--~------
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.~_ Medical City ®' 1· · Plano : 
3~0 I WEST I 5TH STREET. P.LANO TX 75075 

972-596-1505 

WORK / SCHOOL/ SPORTS RELEASE . ! 

PATIENT NAME~\ ),Q/\Q. &i' ,strlj; -Cl(heh-e;N 
DATE: \ \C\\ \ l< 

D THE PATIENT IS ABLE T.O RETURN TO WORK/SC.HOOL/SF>ORTS ON:----

D THE PATIENT MAY RETURN TO WORK WITHOUT RESTRICTIONS . 

. ~~E PA;IENT MAY RETURN TO WORK ONCEREL~SED BY F~LLOW-UP PROVIDER'. 

·. ' ·. : ' ·: .. >Jt'Vl-.~' 
DOFF WORK/SCHOO,L/_SPORTSFOR _ _....i_.DAYS; 
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CAUSE NO. 005-02654-2017 

DARLENE C. AMRHEIN, et al, 

Plaintiffs, 

v. 

Electronically Filed 1/3/2018 9:52 AM 
Stacey Kemp·County Clerk 
Collin County, Texas 
By: Linda Patrizio, Deputy 
Envelope ID: 21569703 

COUNTYCOURTATLAW 

N0.5 

[Hon. Dan K. Wilson] 

ATTORNEY LENNIE F. BOLLINGER, 
WORMINGTON & BOLLINGER LAW FIRM, 

Defendants. COLLIN COUNTY, TEXAS 

NOTICE OF HEARING FOR DEFENDANT'S MOTION TO DISMISS 

TO THE HONORABLE JUDGE OF SAID COURT: 

PLEASE TAKE NOTICE that Defendant's Motion to Dismiss, filed on Dec1;:mber 22, 

2017, is set for hearing on Thursday, January 25, 2018 at 1:30 p.m. in the 5th Coµnty Court at 

· Law of Collin County, Texas. 

Dated: January 3, 2018 

CMW l7SIS6Vl 

Respectfully submitted, 

By: Isl Carrie J Phaneuf · 
CARRIE JOHNSON PHANEUF 
Texas Bar No. 44003790 
cphaneuf@cobbmartinez.com 
JENNIFER SMILEY 
Texas Bar No. 24082004 
jsmiley@cobbmartinez.com 

COBB MARTINEZ WOODWARD PLLC 
1700 Pacific A venue, Suite ·3100 
Dallas, Texas 75201 
Phone: 214.220.5201 
Facsimile: 214.220.5251 

ATTORNEYS FOR DEFENDANTS 

NOTICE OF HEARING FOR DEFENDANTS' MOTION TO DISMISS PAGE 1 
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CAUSE NO. 05-02654-2017 I 
. . . I 

DARLENE C. AMRHEIN; et al :COUNTY COURT AT LAW 

Plaintiffs, 
I 

V. I NO. FIVE (5) Iillj>GE DAVIS 

ATTORNEY LENNIE F. BOLLINGER, AND I 
WORMINGTON & BOLLINGERLAWF'IRM .. COLLIN COU¥fY,.TEXAS 
Defendants, / 

Plaintiff's·Motion For Continuance for "Gootl Cause" Reasons I to Respond to 
Defendants' Motion To Dismiss I 

Comes Now, Plaintiff, Darlene CAmrhein, pro ~e to file.Plaintiff's!Motion For 
, I 

Continuance for "Good Cause'' Reasons to ResJond to Defendants' !Motion To 
• , I 

Dismiss for the. following: · · ! / 
1. Plaintiff received notice of Defendants' Motjon To Dismiss on Qr about . 
December 22; 2017, out of town for _the holidayJ, family. untilDe~eµiber 25, 2017; 
. . . ·. . .· . . . . . . . I . . . ! • . r . 

2'. Plaintiff was then taken to ·Baylor, Scott, WJiite Hospital in McKinney, Texas · 
Emergency Room on or about December 26, 20 i 7 & placed on 3 m~dications that 
_affected capacity & driving causing riunierous bbuts of sleeping froin pain killers, 
until all testjng _could continue & be completel¥th 24 to 48 hour tjmi around; 

3. Plaintiff wants to respond & object to Defendants' Motion to Di~in.iss timely & 
is requesting an extension I continuance of 7 da~s to do so with a d4e date on 
January 4, 2018; . I . . 1 · 

4. This 7 day continuance should cause no prejbdice to Defendan~ & it would 
allow Plaintiff to function in full' capacity for J3fuary 4, 20l8 deadlfe; 

. . I ' 

5. Plaintiff contacted Attorney Carrie Johnson Pihaneuf about motitjn for 
continuance for "good cause" reasons also affecting -disabilities & di~etes. ~ n 

· I · I-~ g = ~ 
Pl~t~ prays for unde1:5tanding & consideratiof in this matter, ~J~ ~wit t ~ 

Plamliff's control & senol)S. Respectfu. lly subJtted, . ~ ~~§ ~ i~ 
• CJ A ·. ·. ~ m // ~;;1~ ~ ~ 
~Cl!·~. w ;;:: 

' '"'- \.0 '"''= 
Darlene C. Amrhein, Plaintiff, Pro Se fttJ/ /. . \ ~ / 

· I 1"'1~;17 
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0ENT~R'f iNTEGRATED PARTNERS, INC 
PO Box2168 
Edmond OK 73083 · 

.. ~:;:::r:tif~t~Jtr:itf 'ffk~~~:>?'·:•\·:-.. • 
Do not include credit card information if mailing in a payment 

11111 •M1• 11l111•111111"•11l"1•l•ll11llll1 I 1l 11l11 "l'ul•11l• a13 4 7 
BALISTRERIAMRHEIN,DARLENE C 
112 Winsley Cir 

~ McKinney TX 75071-4624 

... . . ..ti .I .. th.bak 
1 o report insurance m onnatton, comp,ete e c 

of this form and return it toithe address listed. 
These charges are for the services rendered by 

the physician during your rej:cnt hospital visit at 
BAYLOR MCKINNEY 23 

I 
STATEMENT DATE ,· .·. · .... · ·. ACCOUNT·t . ' · • 

· !01103118 ...... · ·cfa88110V $891.60 

I 
I 

I 
MAKE CHECK PAYABLE AND REMIT TO, 

. . I 
, 1111111,1,111, 11,1111 l111l111hl1111' 11111, 1 i. I 11111 ,lnl, 1, 11 I I 1 

CENTURY INTEGRATED PARTNERS, INC 
PO Box 844409 · I . 
Dallas TX 75284-4409 I 

- , . upon poiicy llinitations such as co-pay, deductible or udlµ:atiori of an out of network service. 

I Pay ·Online or bi Phone: 

1

1 
http://paymybill.healthcare/cip 

DUENOW Account Information 
Statement Date: 01/03/2018 
Account: 0388170 
Patient: BALISTllERIAMIUIEIN,DAIU.ENl! C 

Patient Balance: $891.60. 
$891.60 

This amount is 
your responsibility 

l CALL: 469-886~890 l•·• [jl. 
Patients have the right to request i;nediation by IDI for balance billed i 
amounts.over $500. Texas Medical Board, Investi~ations Department MC-263, I 
PO Box 2018, Austin TX 78768-2018, 
Phone 800-201-9353, www;tdi.state.tx.us . I 

CIPll0001,0582S77-Mll!lllllr).GAM41lJVl1-M:vl4.'UIM1:wl.llllU 

CENTURY. INTEGRATED PARTNERS, INC 
PO BoJ:844409 . . 
Dallas TX jms44409 41 9 

· 469-886-4890 
i 
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CERTIFICATE OF.SERVICE 

A true & correct copy of Plaintiff's Notice To The Court, Said Judges, To All 
Defendants And Their Counsels To Stay & Continue This Lawsuit Removing It Off. 
The Active Docket Sheets For "Good Cause" Reasons has been sent by United 
States Post Office on January J 0, 2018 to the following: · 

County Court at Law No 5 

Honorable Dan K. Wilson 
Judge Presiding 

Russell A. Steindam Courts Building 
2100 Bloomdale Road 
M~Kinney, TX 75071 

Call to Twyla Canton- 972-548-3850 

.· Cobb, Martinez, Woodward PLLC 

Attn : Attorney Carrie Johnson Phaneuf 

1700 Pacific A venue , Suite 3100 

Dallas, Texas 75201 

Email jsmiley@cobbmartinez.com 

Certified# 7017 0530 0000 6416 6259 

Certified# 7017 0530 0000 6416 6273 

Respectfully submitted, 

Darlene C. Balistreri-Amrhein, Plaintiff 
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STATE OF TEXAS 

COUNTY OF COLLIN 

VERIFICATION/AFFIDAVIT 

CAUSE NO. OOS-02654-2017 

BEFORE ME, the undersigned Plaintiff, Darlene c.· Balistreri-Amrhein, who swore in 
her capacity & individually on her sworn oath, deposed and. said she prepared and signed 
Plaintiff's Notice To The Court, Said Judges, To All Defendants And Their Counsels To 
Stay & Continue This Lawsuit Removing It Off The Active Docket Sheets For "Good 
Cause" Reasons Effective Immediately. 

This information as referenced and stated w:ithin is true and correct and of Darlene C. 
Balistreri-Amrhein's owri personal knowledge to best of her.ability & documented. This 
state and or federal filing is for purpose of "due process," fairness, Justice under State 
and Federal Laws & pres~nted in applicable Court attached as sited for this Court filing. 

-~· 

Darlene C. Balistreri-Amrhein, Plaintiff, Pro Se 

SUBSCRIBED AND SWORN TO ME, BEfORE ME: ON ~-1Y"YJ I 0 
Certify which witness my hand and official seal. 

SEAL: 

SEAN LOUGHLIN 
Notary ID t1295953.93 
My Commission Eip1res 

October 16, 2021 

Commission Expires 

!/. 

, 2018 to 
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DARLENE C. AMRHEIN, et al, 

Plaintiffs, 

v. 

CAUSE NO. 005-02654-2017 

ATTORNEY LENNIE F. BOLLINGER; 
WORMINGTON & BOLLINGER LAW FIRM, 

Defendants. 

....., 
Electronically Filed 1/16/2018 4:23 PM 
Stacey Kemp County Clerk 
Collin County, Texas 
By: Sharon Howard, Deputy 
Envelope ID: 21853353 

COUNTY COURT AT LAW 

NO. 5 

[Hon. Dan K. Wilson] 

COLLIN COUNTY, TEXAS 

DEFENDANTS LENNIE F. BOLLINGER AND WORMINGTON & BOLLINGER'S 
RESPONSE IN OPPOSITION TO 

"PLAINTIFF'S NOTICE TO THE COURT, SAID JUDGES, TO ALL DEFENDANTS AND 
THEIR COUNSELS TO ST A Y & CONTINUE THIS LAWSUIT REMOVING IT OFF THE 

ACTIVE DOCKET SHEETS FOR 'GOOD CAUSE' REASONS" 

On January 16, 2018, Plaintiff Amrhein filed a document entitled "Plaintiff's Notice to the 

Court, Said Judge, to All Defendants and Their Counsels to Stay & Continue this Lawsuit 

Removing it off the Active Docket Sheets for 'Good Cause' Reasons." Defendants file this 

Response opposing Plaintiff's request for a stay of this litigation and Plaintiff's request to continue 

the hearing of Defendants' Rule 91a Motion to Dismiss, which is currently set for January 25, 

2018. No continuance of the January 25, 2018 hearing is necessary because under Rule 91a.6, 

the Court can hear Defendants' Motion by written submission and issue a ruling based on 

the motion and response. Tex. R. Civ. P. 91a.6. As support, Defendants show as follows: 

Defendants timely filed a Rule 91a Motion to Dismiss on December 22, 2017. Plaintiff 

filed a written Response to the motion on January 2, 2018. Defendants' Motion to Dismiss is 

currently scheduled for an oral hearing on January 25, 2018, at 1 :30pm. 1 Under Rule 91 a, the Court 

1 Defendants' Notice of Hearing was filed on January 3, 2018. 

DEFENDANTS' RESP01'SE IN OPPOSITION TO PLAINTIFF'S NOTICE TO THE COURT - Page I 
175478 
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must rule on Defendants' Rule 91a Motion to Dismiss by February 5, 2018 (45 days after the 

Motion was filed). See Tex. R. Civ. P. 91a.3(c); 9la.5. 

The Court must deny Plaintiffs request for a stay and continuance of the hearing of 

Defendants' Rule 91a Motion to Dismiss because according to Rule 91a, the Court must rule on 

Defendants' Motion within 45 days after it is filed. See Tex. R. Civ. P. 9la.3(c). However, under 

Rule 91a.6, the Court can hear Defendants' Motion by written submission and issue a ruling 

based on the motion and response. Tex. R. Civ. P. 9la.6; In re Butt, 495 S.W.3d 455 (Tex. 

App.-Corpus Christi 2016, orig. proceeding) ( court is not required to conduct oral hearing); 

Wooley v. Schaffer, 447 S.W.3d 71, 74 n.7 (Tex. App.-Houston [14th Dist.] 2014, pet. denied) 

(same). Since Plaintiff has already filed a written response to Defendants' Rule 91a Motion to 

Dismiss, Defendants request that the Court hear the Rule 91 a Motion by written submission on 

January 25, 2018, the date already set for oral hearing. 

The Court's hearing by submission resolves Plaintiffs issue of not being able to attend an 

oral hearing while still allowing compliance with the deadlines imposed by Texas Rule of Civil 

Procedure 91a. Because Plaintiff has already submitted her Response to the Rule 91a Motion to 

Dismiss, no continuance of the submission hearing is necessary or required. 

In advance of the submission date, Defendants request they be permitted until January 22, 

2018 to submit a Reply to Plaintiffs Response. 

In conclusion, Defendants request that: 

a. the Court deny Plaintiffs Notice to the Court, filed on January 16, 2018, including her 

requests to stay this litigation and continue the hearing on Defendants' Rule 91a Motion 

to Dismiss; 
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b. that the Court set Defendants' Rule 91a Motion to Dismiss for hearing by written 

submission on January 25, 2018; 

c. Defendants be permitted to file and submit a Reply to Plaintiffs Response to the 

Motion to Dismiss by January 22, 2018; and 

d. that the Court issue a ruling on Defendants' Rule 91a Motion to Dismiss by February 

5, 2018. 

e. Defendants request all further relief to which they are entitled. 

Respectfully submitted, 

By: Isl Carrie J Phaneuf 
CARRIE JOHNSON PHANEUF 
Texas Bar No. 24003790 
cphaneuf@cobbmartinez.com 
JENNIFER SMILEY 
Texas Bar No. 24082004 
j smiley@cobbmartinez.com 

COBB MARTINEZ WOODWARD PLLC 
I 700 Pacific A venue, Suite 3100 
Dallas, Texas 75201 
Phone: 214.220.5201 
Facsimile: 214.220.5251 
ATTORNEYS FOR LENNIE F. BOLLINGER 
AND WORMINGTON & BOLLINGER 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the above and foregoing instrument has been 
forwarded to Darlene Amrhein, pro se, by via electronic service through FileTime, e-mail, and 
priority mail on January 16, 2018. 

Darlene Amrhein 
112 Winsley Circle 
McKinney, Texas 75071 
Winsley 1 l 2@yahoo.com 
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DARLENE C. AMRHEIN, et al, 

Plaintiffs, 

V. 

CAUSE NO. 005-02654-2017 

ATTORNEY LENNIE F. BOLLINGER, and 
WORMINTON & BOLLINGER LAW FIRM, 

Defendants. 

~ 

Electronically Filed 1/16/2018 4:42 PM 
Stacey Kemp County Clerk 
Collin County, Texas 
By: Dianna Shine, Deputy 
Envelope ID: 21854075 

COUNTY COURT AT LAW 

N0.5 

[Hon. Dan K. Wilson] 

COLLIN COUNTY, TEXAS 

DEFENDANTS LENNIE F. BOLLINGER AND WORMINGTON & BOLLINGER'S 
RESPONSE IN OPPOSITION TO 

"PLAINTIFF'S NOTICE TO THE COURT, SAID JUDGES, TO ALL DEFENDANTS AND 
THEIR COUNSELS TO STAY & CONTINUE THIS LAWSUIT REMOVING IT OFF THE 

ACTIVE DOCKET SHEETS FOR 'GOOD CAUSE' REASONS" 

On January 16, 2018, Plaintiff Amrhein filed a document entitled "Plaintiff's Notice to the 

Court, Said Judge, to All Defendants and Their Counsels to Stay & Continue this Lawsuit 

Removing it off the Active Docket Sheets for 'Good Cause' Reasons." Defendants file this 

Response opposing Plaintiff's request for a stay of this litigation and Plaintiff's request to continue 

the hearing of Defendants' Rule 91a Motion to Dismiss, which is currently set for January 25, 

2018. No continuance of the January 25, 2018 hearing is necessary because under Rule 91a.6, 

the Court can hear Defendants' Motion by written submission and issue a ruling based on 

the motion and response. Tex. R. Civ. P. 91a.6. As support, Defendants show as follows: 

Defendants timely filed a Rule 91 a Motion to Dismiss on December 22, 2017. Plaintiff 

filed a written Response to the motion on January 2, 2018. Defendants' Motion to Dismiss is 

currently scheduled for an oral hearing on January 25, 2018, at 1 :30pm. 1 Under Rule 91 a, the Court 

1 Defendants' Notice of Hearing was filed on January 3, 2018. 
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must rule on Defendants' Rule 91a Motion to Dismiss by February 5, 2018 (45 days after the 

Motion was filed). See Tex. R. Civ. P. 9la.3(c); 9la.5. 

The Court must deny Plaintiffs request for a stay and continuance of the hearing of 

Defendants' Rule 91a Motion to Dismiss because according to Rule 91a, the Court must rule on 

Defendants' Motion within 45 days after it is filed. See Tex. R. Civ. P. 9la.3(c). However, under 

Rule 91a.6, the Court can hear Defendants' Motion by written submission and issue a ruling 

based on the motion and response. Tex. R. Civ. P. 9la.6; In re Butt, 495 S.W.3d 455 (Tex. 

App.-Corpus Christi 2016, orig. proceeding) (court is not required to conduct oral hearing); 

Wooley v. Schaffer, 447 S.W.3d 71, 74 n.7 (Tex. App.-Houston [14th Dist.] 2014, pet. denied) 

(same). Since Plaintiff has already filed a written response to Defendants' Rule 91a Motion to 

Dismiss, Defendants request that the Court hear the Rule 91 a Motion by written submission on 

January 25, 2018, the date already set for oral hearing. 

The Court's hearing by submission resolves Plaintiffs issue of not being able to attend an 

oral hearing while still allowing compliance with the deadlines imposed by Texas Rule of Civil 

Procedure 91a. Because Plaintiff has already submitted her Response to the Rule 91a Motion to 

Dismiss, no continuance of the submission hearing is necessary or required. 

In advance of the submission date, Defendants request they be permitted until January 22, 

2018 to submit a Reply to Plaintiffs Response. 

In conclusion, Defendants request that: 

a. the Court deny Plaintiffs Notice to the Court, filed on January 16, 2018, including her 

requests to stay this litigation and continue the hearing on Defendants' Rule 91 a Motion 

to Dismiss; 
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b. that the Court set Defendants' Rule 91a Motion to Dismiss for hearing by written 

submission on January 25, 2018; 

c. Defendants be permitted to file and submit a Reply to Plaintiff's Response to the 

Motion to Dismiss by January 22, 2018; and 

d. that the Court issue a ruling on Defendants' Rule 91a Motion to Dismiss by February 

5,2018. 

e. Defendants request all further relief to which they are entitled. 

Respectfully submitted, 

By: Isl Carrie J. Phaneuf 
CARRIE JOHNSON PHANEUF 
Texas Bar No. 24003790 
cphaneuf@cobbmartinez.com 
JENNIFER SMILEY 
Texas Bar No. 24082004 
jsmiley@cobbmartinez.com 

COBB MARTINEZ WOODWARD PLLC 
l 700 Pacific A venue, Suite 3100 
Dallas, Texas 75201 
Phone: 214.220.5201 
Facsimile: 214.220.5251 
ATTORNEYS FOR LENNIE F. BOLLINGER 
AND WORMINGTON & BOLLINGER 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the above and foregoing instrument has been 
forwarded to Darlene Amrhein, pro se, by via electronic service through FileTime, e-mail, and 
priority mail on January 16, 2018. 

Darlene Amrhein 
112 Winsley Circle 
McKinney, Texas 75071 
Winsley l 12@yahoo.com 
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DARLENE C. AMRHEIN, et al, 

Plaintiffs, 

V. 

CAUSE NO. 005-02654-2017 

ATTORNEY LENNIE F. BOLLINGER, and 
WORMINTON & BOLLINGER LAW FIRM, 

Defendants. 

ORDER DENYING 

Electronically Filed 1/16/2018 4:42 PM 
Stacey Kemp County Clerk 
Collin County, Texas 
By: Dianna Shine, Deputy 
Envelope ID: 21854075 

COUNTY COURT AT LAW 

N0.5 

[Hon. Dan K. Wilson] 

COLLIN COUNTY, TEXAS 

"PLAINTIFF'S NOTICE TO THE COURT, SAlD JUDGES, TO ALL DEFENDANTS AND THEIR 
COUNSELS TO STAY & CONTINUE THIS LAWSUIT REMOVING IT OFF THE ACTIVE 

DOCKET SHEETS FOR 'GOOD CAUSE' REASONS" 

Before the Court is Plaintiffs document entitled "Plaintiffs Notice to the Court, Said Judge, to All 

Defendants and Their Counsels to Stay & Continue this Lawsuit Removing it off the Active Docket Sheets 

for 'Good Cause' Reasons," filed on January 16, 2018. Defendants filed a Response in Opposition. 

After considering Plaintiffs Notice to the Court, Defendants' Response in Opposition, and relevant 

authority, the Court ORDERS as follows: 

Plaintiffs Notice to the Court, filed on January 16, 2018, including her requests to stay this 

litigation and continue the hearing on Defendants' Rule 91a Motion to Dismiss is DENIED. 

It is further ORDERED that Defendants' Rule 91a Motion to Dismiss is set for hearing by written 

submission on January 25, 2018. 

It is ORDERED that Defendants are permitted to file and submit a Reply to Plaintiffs Response 

to the Motion to Dismiss by January 22, 2018. 

Signed this~ day of January , 2018. 

Signed: 1/17/2018 09:58 AM 

JUDGE PRESIDING 
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CAlJSE ':\O. 005-02654-2017 

,..., 
Electronically Filed 1/18/2018 11 :35 AM 
Stacey Kemp County Clerk 
Collin County, Texas 
By: Drenea Mack, Deputy 
Envelope ID: 21894492 

DARLENE C. AMRHEIN, et ul COt'NTY COURf AT LA \V 

NO. 5 

v. IHun. Onn K. Wilson] 

ATH)RNEY LENNIE F. BOLLINGER, and 
WOR?vHNTON & BOLLfNGER LA\\/ FfR:\I, 

Defondams. COL UN cm JNTY, TEXAS 

AFFII>A VIT OF CARRIE JOI l NSON PIM. NEUF OK ATrORt\EYS' FEES AND COSTS 
IN SUPPORT OF DEFENDANTS' RULE 91A MOTION TO DISMISS 

STATE OF TEXAS 
DiislLAS COUNTY 

Before me. the undersigned notary, on this day p,ers1)m1lly appeared Carde Johnson 
Phancri1: the affiant, who, being by me duly sworn, on oath l·e$tiifod as f0Ilow1:,,: 

L "My name is Lmie JohnsJJn Pbaneu( I am over 18 years of age, DI' sound mind, 
and capable of maldng this affidavit. The facts stated hereln are within my personal knowledge 
and are trne and cnrri:i.!L 

2. This al11davit is fil~d in ctnmc.clion wi!h Defom:lants' Rule 91a Motiot\ to Dismiss, 
which is cum.'!1tly set for hearing by submission on January 25, 2018. 

:L l am ru1 ,Htu111ey July licensed lo prnctic.;: luw in the State of Texas. since l 998. I 
have l 9 years uf cxpcricm;c in th~ pra..:til;)C of litigatiun. l prm:ticc la1.v m, a member of Cubb 
Martinez '\Voudward PLLC. 1700 Pacifo.: Ave., Suilc 3 IOO, Dallas, Texas 75201. 

4. Ddendtmls Lennie F Bollinger and WvrmingHH1 Law Grnnp, PLLC d!h/a 
Wonnington and Bollinger (incorrectly maned as '·Womiingtnn & BoHinger Luv,· Firm") 
retained (;ohb Martinez Wnod,vard PILC to represent them in this lawsuit. 1 am lead com:1sel 
of record for Defendants in the cnse. l have pnrtidp:11cd in and have pc,rsonal knowledge of 
lhi.s case and tht,.; ,i.•firk performed in thi; rcprcsent,nion of Dcl'en<lants. 

S. I mn fmniliarwith legal ::;ervi<:es Cobb Martinez W<Hxhvard PLLC has rendeNd lbr 
Defendants in this ca::;,c, and tiertify that the legal s~rvict>S rcndcn;d v,'Cl'C reasomibte am.l 
11ccessm'y legal servu:es in the defonsc of lilt' cm,c. The i~ucs involved in this case required 
Cohh Martim::z Wood\va1·d l'LLC to defend tliis case hy, among other !hing~: {1} hwestigating 

AFFDAVn Oi' CARRIE .IU!!NS!)N PHA>Lht;!' ON X!H)!{.NEY ·r Fht:i AND CO:'\! s !)i Sl'f'PUR \· Of l)EFEM>,'L"llS' KU!..h \'I•\ 
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tile claims, (2) rcscatd1ing and amdy1;ing fog:il issues. iJ} drafting pleadings, (4) consulting 
,vith Dcfend:mts, t5} engaging in dispnshive nmtion practice. including rcscar.::hing and 
preparing$ nwtlon w dismiss under Rule 91 of the Texas Civil Practice and Remedies CtJde, 
(5) cunsultaH()tJ with plah1tm: (6) studying tbt.~ pleadings, motion papers, and briefing filed by 
the plain ti fl (7) research and preparing a reply to PI ninti ff's response to the l'v1oticn lo Dismiss, 
(8) review and prepari11g a response to Plaintiff :s mcit\on tn continue or sray the proctx.'<lings, 
(9) ccmducting legal research regarding Rule 91a and rdaced case law, and (10) hiking O!her 
neccss:iry actions to pcrfonu legal services properly. Mo~ detailed de5;,,:tiptkms of that work 
a1·e reflected in Exhibit A, our fim1's billing statements. 

(i. The C(,bb Martinez Wnodv,·urd PLLC attorneys tha1 hnvc rendered ;;cr\kt~s on this 
m~tter include myself and Jennifer Smiley (Associ,1te, licem,ed since 2015). Our attomeyi'.i' 
work is billed and paid for hy Defondams al the ll1llow1ng hourly rntes: Phaneuf~ $260.00, 
Smiley - $195.00. ram familiar 1vith the rates charged by litigation counsel in the Dallas, 
Texas market. In my Qpinion, the hourly rntt.~z:; charged by Cobh Martinez \.VooJward ll,r the 
work of these atk1mcys is well within the tyl}ical range in the market and that those rates are 
reasonable. 

7. Cobb fl.,fartinez \\'oodv;ard PLLC's invoices, which have been redat'.ted only as 
necessary to pre,Set'Vi..~ amlri1cy·client fHiviiegcd matters, and which set forlh the work 
;,erfom1cd in detail, are attached hereto as Ex.hiblt A and incorporakd herein by reforence. 
Those billing statements rd1cct a contempornueou.'i re,on:i of who performed the services, at 
what l:\('.furiy rate, when the service..;. \Vere pcrfonned, and hnw much time the wnrk required. 
fhcse billing state1111.mts have heen presented to Dcfbi:kmts for p11yn1en1. Tbc billing 
stat'Cmt.'111.S are kept by Cobb Martintiz \\'i;,odward PLLC in fae regular course ofbm,iner;;s, and 
ram n custodian of thos,i records. The informacion comained in the records wm, prepared in 
the regular course of business by employees of Cohb Martinel. \Vorn.iward PLLC, who have 
peu;onal knuv,tledge nf the inlhrmation recorded therein. The records were made at <)r near the 
time or reasonably ~.oon a!kr the time that the services wer(' pmvi<lcd. The records arc exact 
duplicates of the originals, with the exccpti,;m of mi nor rc<lactiuns tn pro!,ect anmney..client 
privilege. 

8. From Novembt~r 2, 2017 to January 16, 2018, Defendants incurred attorneys~ t~-$ 
related to the causes of action ¥.'hich arc the su~ject of the Rule 9 i a Mcfam to Dismh;;,, in the 
amount of$1 l,50l.5S and expenses in the amount of $29J15 that arc n::ffocted in Exhibit A. 
Tbese fees do .not inclmlc time spent on matter:-; unrdati::d to 1hc claims ,.vbic.h arc the subject 
of the Rule 91a Motion to Dismiss. 

9. ln addition, it is anticipatc<l that another 10 hoursofattQntcy time wilf be nec'.e:.sury 
to prepare for the January 25, 2018 hearing by submission, ii:cluding dmfti11g and filing a reply 
to Plaintiff's Respoasc, anci to pi.irsue '.)cfcndants' request fr1r tee3 and cnsts, fot a totnl of 
appi:<,xirnatdy $2600.00. 

l O. Thu~, the total imunmt of fees incu 1ttd in d~fot1sc of this case thi·ougb a 
J1umary 25, 2018 hearing aud therdorc rfi'CIUest~I is .$14,101.55, plus $29.05 in expen~es. 
This total amount docs not include s~crctarial time, overh::i\d expenses, ,,rintiug, :'/;;;;inning, 
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Le,:isNexis or olher legal research database expenses. 

11 . In my opinion, the fees incun-c<l by Defendants for defense of this matter through 
the date (if the hearing in the amount of $14,UU .55, s>lus S2~U}5 in exru:nses, me rea;;;nnablc 
rmd necessary. lu reaching my opinion on attomey1'( 1e'.('S in this case, I tnok into account the 
followirtg factors as prescribed by Rufo 1.04 of the Tex;J<: Rul.e& of Profosslnnal Conduct: 

a. ti~ time and labor nx111 ired, the novelty and difficulty of Hu:: questions frwolvcd, and 
the skiU ri!quired tu perfrmn the legal st1'Vice pmpedy: 

b. the likelihood !hat the acceptance of tile particular employment will [lH.'ciudc other 
e1nploymettt; 

c. 1hc foe. c1rntor11arily charged in Lhc lncality for similar k:gal services; 

d. the amount. involved and the results obtained: 

e. the time linlitations imposed by 1h,~ client or by !he trrcmnstances~ 

g, the t'Kp1.::ricno::;\ rcput.Jtion, and ubiHty of the lawyer or lawye:m perfc,:nnin.g the 8ervices: 
and 

b. whether the foe is fixed nr contingent r~n resnlts ob1ab1;:;,1 or tmcertai11t)' of coUcction 
before the legal services have been nmJere<l. 

i 2. In addition, .should there be 11.ny procct~ing 111 any court, :.,tale or federal, directly 
or indire,:tly appealing or attacking the j udgrnent rendered in this cause, Cobb Martinez 
Wood:ward PLLC may reasonably be expt'·cted to perform ihrther legal .i.ervices m1 behalf of 
LJefcmlants, including bul nut limited 10 research of law applicabk to the legi:tl br,ire$ fr,r i;uch 
proceedings, preparation of pleading!'k briefs, and cnurt exhibils for use in such proceedings, 
ltntl prep1Hatiun fur aml app~Jrru1c,;;s at ;;uch pro,·eedings. Additkmal conditional reasonable 
attnrneys' tL>es for prrn:t'Cdings appealing or attacking :he judgment would be as follows: 

(A} Ju the event of an appeal to the Cnur1 of A11peals is made, the sun1 of $26,000. Tht:5 
\v1.mld in.elude unticipaied review and una!ysfa of the record nn appeaL legal 
res.ctttd,, reNie'rv and a.naly:.;is of m1 11r1pellant'j hricf, prcpftmtim1 of an appellee's 
brief, n:.wiew and analysis of au appellauf,; repl) brk{ cmmu;1.mic.ation with other 
ci.:mnsd, preparation and review of 1n(Jti1ms, dofketir1g sialement, record requests 
and the like, preparation and presentation of om1 .~rg.rnnent, and preparation of 
motions or responses to mmiom, J'br rch.:aring. Thi:, ::stimme b based on a 
pro.lc.ction of 100 hours of attom1:iy time ;;11 $26,0 per hour. 

(H} In the event a Petition for Review isfiltxi tu the Te~as Suprem: Court, orarespm,sc 
to a Petition for Rcvic,\', the sun1 of $9,100. This estimate is baRcrl on a pro,jcction 
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of35 hours nf attorney time at ~160 per hour. 

(C) In the frnthcr event of full merits briefing being requested by the Texas Supreme 
Couit,the further sum of $13,000. This c:,;timate is based on a projection 0f 50 hon!'$ 
of atlorncy time at $260 1x.:r hour. 

(C) In the event a Petition for Rev[c,;.v is grante ... i by the Supreme Court of 'l 'exas, 1hc 
Further sum of $11,700. This estimate is bas-:d on a projection tlf 45 hours of 
attorney time al $260 per hour. 

An a\vnrd of foes for each of the appellate steps (i\) · (D) would he conditioned on Defendants 
prevailing at that step in the appeal, 

This concludes my te::.1:imony." 

SUBSCIUBED ANO SWORN TO llF:FORE, l\'U: on this the 
2018, to certify which witness rny hand and scal.9:f6ftice. 

,f 

'Nntilrv Public 
the S1.~1te of Tcx

1
aii 
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EXHIBIT A 
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Time Fees 

411686 11i02,12017 CJP Garrie J. Phanel)f 

Beg~1 review and analysis of 

411687 11JC'2/2017 CJP Carrie J. Phaneuf 

Worked Values 

0.20 260.00 52,00 

0,.20 .260.00 52.00 0.20 200.00 52 00 

Phone t.onreretl!OO With umn:r BoltingH regarding fads of unde1iylng case and stnalBiJ;/ fer responding to lawsui1 

411688 rno.212.c,rr CJP CameJ. Pru:mouf o .10 260.CiO 28.00 ru o 260.00 ae.oo 

Begin re\/lew of pefflion arm assess dmmline to draft and fl!a answer 

411689 11/02/2017 CJ? Carrl~ J. Piian!lllf 

411887 I 11'0312017 CJP Carrie J. Phaneuf n. 10 200.00 2e.oo 0.10 260.00 26.00 

Revie-.v email from dit,11t regarding pleading flied by plain1Ifl' 

412900 11/00f2017 CJP Carrie J. Phaneuf 0.40 260.00 104.C-O 0.40 250,00 104,(!0 

Review and analyze plalntlfl'.~ petition. racwaf allegations, and causes of acttoo !n preparation for dr~ng answer as wall as to 
determlne whether c~e, can be remO\,'ed to federal court, and whelier rule 91 a motion to dismiss ca..1 be filed 

41:2970 11/0612017 CJP Carrie.J .. Fhammf - a r a: 

412977 11l0612Cl17 CJP Came J. Phaneuf 

As.se.ss grounds for possible rule 91a rno~ion to dismiss I 
of case 

413259 11/08J2017 GJP CameJ. Phaneuf 

Lid Ed SJ 2 a 

0.20 260.UO 52.00 

0.50 260.00 13{t00 

Phone ccroorence with client reg.11rdlng p!un forro,;;;ponolng to 1»1it with rule 91a mofiqo to dismiss 
as we!1 as poas!ble motion to show authority, 

413583 11J00/2017 JLSJennifer L Smflay !l50 195.00 97.5C• 

Revrewed 13 pag<t pemron in preµaratlon for drafling answer 

1 

0.20 260.00 52.00 

todi.st'µese 

0.50 260.00 130.CO 

0.50 195.00 97.50 

413584 tt/0012017 JLSJerniferL.Smiley 1$0 195.00 35V.)0 LOO 195.00 35·1.ao 

R~ied c!lent documents, including pleading.a in ur.derl~,rlng case. email oorrespondenoo betv~en cllei,l and ooda.rfying 
pla!ntilf, plaintiff's 42 page ~or.:mdum lo client, client's rnotir:m to wl!h.::rn.w 11s counstd in tmdady1ng repitisenlatkm, clierrt.•s 
mem()fandtun to counsel 

413$94 11/09/2017 JLS Jennifer L Sffi!roy 0.50 195.00 9750 CL50 195.00 97.50 

Drafted spocjal exceptions rulaled to pla!nUffs pelltion in preparation of drnflir.g answer 

413595 1to00/2017 JLS.!ennifi:r L Smiley 2J:l0 105.00 300J)O 2.C•:) 195.00 300.00 

Dralle(! ansv;er lrn:;ludfng genr:ral denial, affirmattve defenses, and i>pecial ex;e,ptrons related to fraud ,md rna!ptactica cla:ms 

413596 ·i 1!10/2,017 JLSJ'anr,Jfer L Smiley 0.50 i95.00 97.50 0.50 195,00 97.50 

Reviewed plainttf's 13 page pell!ion for drafting answe, 

i/17/201& 3:40 PM 



Btlled Values 
~ ~ A,mgyljt 

413597 11110(2011' JLS Jem,lfer L Sm!ley (L50 195.00 97.50 0.50 105.00 97.50 

Review mles and secondary sources regarding anifting special exceptions rela:ed to form deficiencies 

413598 11/1Dl2017 JLS J.;,nn!ferL Smiley 4.00 roooo 780.00 2.50 195.00 467.50 

Drafted, special excepttons reiated 10 petition's claims of fraud, breach of fiducl.:iy duty, brr:ach or ,:orrtrad, conspiracy, neglig,ant 
f!llsrepresematl,m, \lfolat!ons of rules of ethics and n;!es of civil procedure, and c!alm for exemplar,' damages 

413599 1mo12011 JLS Jennifllf L Smiley f.L30 195.00 58.50 0.30 195.0G 58.60 

Revie!'Hed elements of causi,,-; of acl:icn of civil crmsplracy, negl1genl rnisrepreserlaticn for specfal oxcepfons 

413600 11/10/2017 JLS Jennifer L Smii.ey 1.00 195.00 195.00 i.00 195.00 1913.0J 

Revs/Ml 21 page answer, affnnative disforsecS ;:!nd iµc,eial e.x:ce,Jticns 

413751 11!1312017 CJP Carrie J. Pr,an?.Uf 0.50 260.00 13{LOO 0.!.lO 2.80.00 13I100 

413752 11113/2017 CJPCi'!ITtt,J,Phaneuf OJl{l 200 .00 156 .00 0.60 260.00 156.CO 

Pl,()00 conference and email :' ._.. ··ur''rlf ~·--· 
413753 11/13/2017 CJP CarrlaJ. Phaneuf 0.9D 200.00 234.00 0.00 260.00 234£0 

Revise answer 1,21 pag!$] fo petn!on including special t<xtept1ons to plaintiff's allegat:ons citing to over 16 differtw,t cases, and 
asserting affirmative defenses 

413164 11/13/2011 CJP Carrie J. Phaneuf 

413801 

413800 11/T412017 CJ P Carrie J. Phaneuf 0.40 1fM.OO 

Receipt and review of rfocu!'1ents and pleadings frc,m 1.mderfylng lav~uit 
preparation for crafting di!}OOvery to Amrhein; m Bl±£ [ 

413900 11!'1412017 CJP Carlie J. Phaneuf n. 10 200.00 26.00 

Phone call to cnent to discuss ura.ff ans\.\fer 

414206 Hi15i2017 CJPCarrieJ. Phaneuf 

Pt!oni, eonference Wl!l1 client r~rdir9 re\'lseo answer . sa j I I P. dra1ternal&regarding same 

414920 11l25l2017 CJP Carrie J. Phaneuf 

414&2:1 11l2,5J2017 CJP Carrie J. Phaneuf 

0.3[} 260,()0 78.00 

0.20 260.00 52..0{) 

1.00 260.00 260.00 

OAO 200.00 104.00 

l I Qin 

0.10 260.00 2p.QQ 

0.30 260.00 76.0C 

0.20 260.00 52.00 

1.00 200.00 260.00 

~view 3nd anatyz,e documen1S fr:m client, lnciudfng communica.lions:Yllh p'.a1~tiff (10 !mall;, 5 plead{ngl>/Ordel"$, and 42 page 
merno from Arrlfhem] from 11nder~ylr.g ca.s~ and assess defenses nc,.;Jl'!;lilJ 1ue e!1 a motion, ·• . . .£ .. £ .d 
diSOO',iery lo piaintiff 

414922 1112512017 CJP Gama J. P11areuf 0.30 260 00 78.00 {t30 260.00 78.0{) 

Oraft lenglhy cm<ltl to client regantng atiditlonai d,x.uments reeded from tmderlying case to prepare docienses, rule 91 a rrnth,n, 
.. , as well as discovery to pla'nttffs 

415091 11t2El.12011 JLS Jennifer L. Smlley 

ReipOnded to email ragarolr;g p!ulntlffs hearing 

11171201B 3:40 PM 

19.50 OJO 196.00 
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4i5123 Hrl:712017 CJ'P CartteJ. P1ia11euf 0.20 260.00 52.00 (l20 260.00 52.00 

Review and analyze plaintiffs rooiitm for leave to mnewi. pmiticn 

415124 11127,'2017 CJPCaMeJ. Phar11;;uf ·LOO 260.00 280.i}O U10 20000 260.00 

R.e<iew' and Maiyz;e pl1:i'int:llfs 64 page amended pntilir:m attempting to clarify afiegaticns and assert ru.r,,, claims and assess 
special axcep.tkms to n.r.v pleadirg as. well as whethe, Cl'k"-!i can be removed based on new ccrmtiMiona1 tl1!egai.!011s 

415125 11127i2017 C.JP Carrie J. Phane1.;f 

415126 1112712017 CJP Ganie J. :Fhaneuf 0.3U 260.00 78.0::l o;m 2so.oo 
Omit emall and phooe ccnf~nca 11,i;!h c!ier! regardirg n .. w pleadlngs from prose plainl:!tf and response to same 

415127 1 tt27'2017 GJP Game J. Phaneuf 

Re\iiew and assess court setting heatin1t on pre-tial conftrrieoo 

415009 1.1.1271'2017 JLS ,.,teniiferL. Smllay 

Bridf rmilewed new amem:led peutron 

415238 11127/20~7 JtS Jennifer L. Smlla) 

C.10 195.00 

0.50 !95.00 

Revlaw&d 22 pages of amended petition to ~ss for additicmal special exce-ptkms 

415370 11{2812017 CJP CarrieJ, Phaneuf 

Draft communlca!ions Vlitti p.ose plaintiff regarding s,)N1oo of answer 

415371 111251201 T CJP Carrie J. Phaneuf 

415382 1112812017 CJP Came J. Phaneuf 0.10 260.00 

19.50 0 .. 10 195.0J 

97,60 o.fm 100.00 

26.00 0.10 260.00 

Ord oorrespond~1,ce with client regarding pllllin to C?nfer with David Schroeder's counsel on pGSSib!a Joint defense 

415551 11129''2017 CJ? Car,1(;l J. Phaneuf 

Review nctes by court rL1garding semng of pro itial conference 

416617 12,04/2017 CJP Carrie J. Phanoof 

713.C{l 

19.50 

97.50 

26.00 

Receipt and review of r:ormspo,'ldence from court regarding hearing or pre trial conft1rence and proposed order goVEming pre 
trial deadllnes 

416$1S 12''04i2011 CJP Carrie J. Phansuf 

RiiCelpt and r&vle".V of order r~ardlng recusa! of Jtitlge anu lransfer to different court; forward to client with cc,inrnenl 

416819 1~0412017 CJP Carrie J. Pnsneuf 0.10 260.00 26.00 [110 280,00 26.00 

Prone can to client regarchg case sta\1.1s 

411489 12,/0012017 CJPCarrle J. Pll~meuf 0.20 260.00 52.00 0.20 26{),[)0 52.00 

Draft erna11~ with client regard;ng draft resoor1s0s to Reqw.iet for Admis;:;ions 

4114i0 12106/2017 CJP Ca"fie J. 'Phaneuf 0 .. 2.C 26G.OO 52.00 0.20 200.00 52.00 

Rlrvise relliponses to Request for Admissions 

415258 1:210612017 JL$Jennif&rL. Smiley 101} '195.00 195.00 LOO 195.00 195Jl0 

Prepared Oefandrm1s' respooses to plaff\tifrs tBq;.1es! for dlsclosurBs 

•118200 12/00/2017 JLS JenrnferL Smiley 12D iS5J)O 234.00 1.20 195.00 234.00 

Pf1!pated Defoodanfs responses for re4uest for admlss.:on 
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Worked Va.lull!$ Billed Values 

417495 12/01!2017 CJP Carrie J. Phaneuf 0.10 200.CO 2€HJC, 0.10 2S0.00 

Draft email to client asking for Information 110eded to nmp,;.ind to Request for Disdosu re and reooive roi;ponse 

417496 12/0712017 CJF Gariie J. Phaneuf 

417500 12.'071'2017 CJPCanieJ.Phaneuf 02D ?50.0C 52.00 0.20 2l'.m.oo 

Rev:se responses to Request for Disclosure 

417001 12Kl7l2017 CJP CarrleJ. Phaneuf 0.30 260.00 78.00 0.30 260.00 78.0J 

417502 12;!0712017 GJP Carrle J. Phaneuf 0.10 260.CO 26.00 (l·!O 260.00 26.00 

Ord email with cliGttt regarding fmal approval for responses to Request fer Admissions 

418268 12,1'()7(2017 JI .. SJermiferLSmi!ay ,:1,20 195.00 39.00 ()2{) 195.00 3900 

Further revised Defendants' responses to Request tor Admissions and Requ1*l for Disclosurn 

417611 121: 112017 CJP Carrie J. Phaneuf 0.3\J 280J)O 78.0'J 0.30 260.00 7B.CO 

Draft final revisions to respoJ1sos to Request for Admissions and Request for Disclosure and forward to plaintiff with 
COITe$pondenco 

417824 12112/2017 CJPCame J. fltmneuf 

417828 12rt2fl017 CJP Came J. Phaneuf 0.10 260.00 26.DO 0.10 200.00 26,00 

Draftemai,I to dientregarding responses lo Request for Admissions an:! Reqvest for Disclosure 

41 S289 121!212017 JlS Jennifer L Smliey 

418290 1~t2/2011 JLS.JooniferL Smiley 

1 ii J Ill I 1 ...... . 1 
417946 1.21'1312017 CJP Carrie J. Phaneuf 

410070 1211412017 CJP Carrie J. Phaneuf D. 'W 200.0tJ 26.00 O.to 260.DO 26.00 

Draft ernails with cli~nt regoo-eing hearing in Arnrheiri tr Sclimeder case and dismissal of same 

418200 12tl4!2017 JLS JermiferL Smiley 
Atiended hearing in Collin Covnly mgan:l111g µn:dtiai v:mfo, or«x, and plea to jurisdldkm 1n Amrheln's mdeeyJng ea.se and Justice 
Court appeal (uridarlylng case in this matt~r) at cHeri request 

418300 12iH/2017 JlS Jennifer L Smiley 

Commun.icatedwith cliMt regarding httartng 

418400 12119/2017 CJP Carrie ,! . Phaneuf (l.10 260.00 o.m 260.00 26.00 

Draft email with client r~ardlng conference :o discuii possible n.ile G1a motion lo dismiss 

418703 12120/2017 CJPCarrieJ.Pr.anoor 0.20 26.'lOO 52Jl0 CL20 200.00 

Phone conference with cliett to discuss plan for l~ule 91a motfon 1o ti(smis-

418704 12l20J2D17 C.JP Game J.Phaneuf 

418705 12120,2011 CJPCarr!e-J.Phaneuf U.9'J 260.GO 234.00 OJiO 2.60.00 234.00 
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B!11edVa1ues 

419267 12/20/2017 JL.S Jennifer L Smiley 
Sill¥ Bit.I. t"roouot 
2Jl0 195.00 546.00 

~ 8ilm MOMDt 
um 100.00 546.oo 

Rev:~d and i:mar;•zed 30 ca.oos on whether a norMritomey piahtiif :::an bring claims in nar tepreseritaive capacity of a 
d&cea$$d person er his ootale ;n !)repB,.alkm cf drafffrg rule 9·1 a mctir.M to dismiss rm pfaintlffs d;ims 

419268 12120/2017 JLS Jennifer L Smiley 2:::JO 100Jl0 391100 2.00 195.00 390.00 

Pre~ared argumi!-nt sectkn or. wlwthnr a rmrH'lilorne·;1 plain1Wf can bring claims In a rnpresentahve c.ap,;cUy of a part'f or his 
eslale 

420079 12120/2017 JLS Jermlfer L Smi!ey i.00 195.DO 1'95.00 

42000D 12/2012017 JLS JeMifer L Smitey 4.::m ms.co 83,B:.50 

420083 

420083 

Prep-ared argument section addressing e!>lch of pla;lnti!fs claims Md ,ncorporaling tas<i) law lnlo .;na!ysis for Rule 9fa motion to 
dlsmiss (19 pages) 

12121/2017 JL3 ,Joonifer L Smile:, ·um 195.0,) 370.50 1.00 195.00 .370.f:O 

Rev,se:d Rule 91!i! motion to dismiss argument section (19 pages) 

12!21(.2017 JLS Jennifer L Smiley 'LOO 195.0J 195.00 1 .. 00 195.0C• 195,00 

420000 1212.1/2017 JLS Jennifer L Smiley 2.00 1&5.00 3£<0.00 2.oc, 195.oo 390.00 

?1'$ptliredfRe-vised argumems«ooon i11r:luding case law regan:!ing plalntlff's branch of conlrf!Ct c,aim and tmperrn!ss.lbte fractming 
of a legal malprd~ claim h Rufe 91 a motkm ta dtFriiss !19 pages) 

420091 12l21/2017 JLS JermlrerLSmNey 2.00 100.00 390Jm 2JJO 195.00 300.00 

Praparoof:Revised argum.mi ~qi,c,n including case law ,egtlrdirig plaintiff's discrimlnaticn and cJvU tights v,ootions claims in Rule 
91a motion to dismis.. (19 pages; 

418873 12/22/2017 CJP CarrieJ. Phaneuf 1.50 26!:UJO :190.00 1.50 26{U)t) 390.Q() 

Finalize Rule 91a rr.o1ior to dlmniss arguing for distr1$$al of aU plahii'1Fs caus~s cf action except legal rnaii,ract!ce on the 
Scilr-Oedar matt1W becaua.e c!aims have no· basis rn iaw or in fact 

418874 1212212011 CJPCarrle J. Ptnmeuf 0.20 260.00 52.00 020 2SOJ)O 

Oraft erc1ails i.\littl client nx.;a,cHng rule 91 s motion for hls recvil">W and mgattlh,g deadlines to set nearing and for court ruling 
according lo s~ule · 

52.00 

418815 1212212017 CJP Carrle J. Phaneuf 0.10 200JJO 26.00 0.10 260.00 26.00 

Ora.fl: letter!o !'AO$$ pl,ah~iffregardin{; rule Bia motion to dismiss 

26.00 0.10 200.00 2600 

419244 tzam.or, CJP Carrie: J. Phaneuf 0.10 260.00 26.00 0.10 200.00 26.:JO 

A~ anwndrnenbil to answer based on allegation~ !n Rule in a mv!Jun to disn,iss as vtell as add!tiona.l sped?.J exceplions to 
plalntlff amended petltkm 

420'!01 12l27,'2017 Jl$ JanniferL Sml\ay 3.90 195J.l() 760.50 

Prepared 15 pige ameii,ded answer !J:i comport wJr defenses a$$&rted in ~ul* 91a moticm to dismiss and address!ng the 
def$d:S in plalnffl'fs 64 page annmdud p;;ili1fon 

419344 1212812017 CJP Carrm J. Phaneuf 

0.40 2:BCtOO 104,00 0.40 260.00 104.00 

Analysis of f~suas ofS!anding and capacity cf Prose lo assert daims in t•sprns,mlatlva capacity to det€}rmine a:ffirrrmtive dofens.os 
f>x amendoo ar,swar 

419482 1212912017 CJP Carrle J, Phaneuf 0.2:C 260.00 52.00 0.20 26(100 52.GO 

Draft emaHs with cHant ragarding status of hearing on mle 9'1a moUoo to dismiss and p!aintiff requeo<t for confirn..ianoo •:lu;a to 
alleg&d fl)edlcal lssuos despite ·:olum1nous filing in separate case 



~ M')OU11t 
20000 26.00 

QjJ: Ba Ammmt 
o.rn 2eo.co 2e.oo 

419484 12129/2{~17 CJP Ganie J. Phaneuf 0.90 200.00 234.00 0.00 260.0D 234.00 

Draft NrJisions to amended answer assernng argament:s regard!n0 standi.ng ,md o,ihGt defens.ive lssuf!S rn1$&d in rule e1a moiion 
to dismiss 

41S7B4 01/tJ:Z.12018 C.•P CarrieJ. Phaneuf 0.20 260.DO 52J)C (U:10 0.00 ilOO 

.Ccmtil",1.ia drafflr,g rev1slons to am1:mded answer, sp~t:;lal exceptions a1Y.l rrlflrm,ative defenses to com1xxt with ru!a 91 a nm!ion 10 
dismiss · 

419735 OM'.!212018 CJP Carrie J. Phan~uf o:m 20000 oco 000 

Receipt aflrl revle:;>1 of Amrhe1n's motion to ccnUm:e response dt.M.ctHne. to rnle 91 a despite met fu~t M deadline mo:Ists 

4197SG 01(02/2018 C,lP Carne J. ~hane1..f 0.1D 260.00 26.00 O.OD 0.00 (i_C,0 

Dr~.ft email to c,ient reg,utf!ng rs11tsed .:mswer, Amrhein 's motion for continmm:e and status of ha~rlng on ruls 91 a 

420127 01JQSl2018 CJ? Carrie J, Phaneuf 

F'i.naJ!ze amend~d answer for Mng with oourt 

420128 0110312018 CJP Carrie J, Phaneuf 

Draft: pleading required by ~mt regarding earlng on :1mU011 to disrniss 

420129 011J3J2018 CJP Carr,it J. Phimeuf 

,As~s filir,g by ~aimiff of 200 page rosponse !o m~ion tc dismiss 

420130 01/03J2018 CJP Carri<'! J. P han,~11f 

0.10 280.00 28Xl0 0,00 

0.10 2€,0.00 28.00 0.00 

26.00 0.00 

(LOO o.oc 

0.00 0.00 

000 0.00 

Re.iew oonespoodtincs from court regam!ng pm trial conference and avallab!e trial dates for scheduling order required to be 
filed in advance 01 hea!ing 

420131 0Ml312018 CJP Carrie J. 0 haneuf 

Draft email to clfenl. regarding available trial dares comnrunicated by ccuri fur pre trial conferen1e1:1_ 
,,-.,..,,.~:.r~ . \ 

420435 01,04/2018 CJP Carrie J. Phaneuf 

R!Wl,ew court's comnmnicmton regarding availabh:i trial dates and attend to discover/ and expert deadlines In Pf!zipatation fur 
comrminicating with pros~ plaintiff regarding same as croored by court 

420436 Ot/'04J2013 CJP Cama J. Phaneuf 

DraH muftfple comrrn.micmions ·~ dien1 regarding assoosmen! cf tna! date and pxe irial deadlines in preparatlon for court 
ordered conference as well as ~ard!ng plaintiff prcse daim she has ccnfltctwlth oo!lring en motion to dismiss 

0.20 280.00 52.CO OOv O.uO 

420066 01105/2018 CJP CarriaJ. Phaneuf 0..20 260JJO 5200 (WO 0.00 

Assess l'e'q1.tesl frcm plaintiff to move heating on rule 91 a and :Jptiorn, from o::iurt regarding same ln lig\11 of sfah.t!e that di:atas 
court must rule on motlon within a certain period c,f Hme 

42000"1 01/05/2018' CJP Garrie J, Phateuf {tSO 26(L00 78.0G 0.00 0.00 MO 

EmaHs and phon1J c(mf~rti100 wilh cir:nt regati::fo,g h~ari119 on rule 91a mo(lori to disrnlss ,,wJ glajnlif:'s response to motion 
' ' '' ,/' l 

420068 O~l051201S CJP Ca.rvie J. Phaneuf 
. .,,,,.,..., ·····"'"' 

Draft iamat! to plaintiff Prose wiih proposed o.rdar Of\ pro irri!il deadlines as mqulrnd by rourt ln arlvance c,f prltlllial confarence and 
make inqulry regarding midlators as requlr{!d b·/ court. 

421230 Oii'0912018 CJP CarrleJ Phaneuf 

Draft oorrespondenoo to prose plairniff rogarrlirg contimieri efforts to confar~nce with her in advarn::enf pm uial conference as 
required by couri 
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421697 0·1t12120W CJP Carrie J. Phaneuf 

Drat email io pros,1 rAai11tiff wm1 conlinued nffort io r.onference wrth her ,egardi1g proposed pre ma: req,Jlr$men1s a~ otdersd by-· 
court In advsn~ of pm ir1al c:,nference .---, 

421698 01/1212018 CJP Carrie J .. Ptmrmuf 

Recelpt and revliw cf court coo,rnunicatlon regardTng pm 1risl ronferenctt m·.d 0repare for sama by fff.riewing proposed trial 
dal~ and ·flfforbr to commtmicate wm, prose plaintiff regarding same 

421699 01i12l201S CJP Ctirrie J, Phaneuf

Draft err1a!I wtth ciienl r1119atd!ng production of tmderlylng file ma1erit:,J!i. 

421928 01!16/2018 CJP Came J. F!ianeuf 

Phone cal Md email lo prose plalntiff regarding continued efffJrts. to conference with h,s as"re~uifed by cCHJrt in advance of 
hearirig en pra triel conforen,;e 

422036 D1116J2018 C.JP Carrie J. Pha;;auf 0.70 260.00 182.00 O.OD {l.00 0.00 

Receipt and nritew at prose !llain!ilt mc~lon to stay and con1inue case and haaring or mte 91a motion to dismiss and plan 
resportse to same consfdoong allegations of plaintiff rsgarding medical is._<:;f,WS and n1 les that rcqJir a mling by court In 45 days 
ftl:i!n flllrig of motirm 

422037 01/16/2018 CJP Gait/SJ, Phaneuf 020 260.00 5;2,00 0.00 OJm GJJO 

0ml communicatiomi with clienl. regarding respcnsi to pl.;i,ntrff request to stay and continue tiesnng or rulu ina motion to 
dismiss 

422038 01 f'l 6/:t'.018 CJP Carrie J. Phaneuf !110 260.00 26.00 o.rm OJ)O 

Pit-oie <;onference with courl regarding p!ainh:t rnquei,t to o:m1inuc,; rioor[ng and request that matter be hilN!,d by court by 
submiseioo 10 oomp!y witn ri1le dear:mnes 

0.00 

•22039 01!18t2.0'l8 CJP Carrie J. Phaneuf 0,30 260.00 73.00 OJ)O o.ao O,OG 

Draft respormo in opposition to plaint!ff request tc, ,continue !1earing on rule 91a motion to d!srniss and request court hear rnaU1.;lf 
by submrssion to oorr,i:il~· wilb rule dt'll'ldlinea regarding same 

422040 01/1612016 CJ? Garrlo J. Phaneuf 1.00 200.C'O 260.00 

Tomls: 

E•penses 

417697 1 U13J2017 E112 

Online r~.rcn via Pacer for cowt d!Jci;;et repo,rt and documerr!.s. 

417219 11/15/'2017 E112 3.33 

421527 12112/2017 EH2 5)30 

Oniine re~cti via Pacer for court oocket repu,1 and <Jm::uments. 

418981 12!22i2:017 E112 ::t3] 

Ccurt fees· Defe:!ldants Rue 91a Motl on 1o Dismiss (E.HtETX214639J3) 

420013 Ol/1)3.'2018 E.112 3c33 

Court fees • Oelendemts' First Arn.ended Aniwe, (EflLETX21575373) 

420015 01i03l20Hl E112 

Cwrt roes • Notice cf Mearing (EFIU:TX21569703) 

421176 01J~512Ci5 E'112 

Court f&as • CJf Vacalion Letter (Ef!LETX2163fJ232) 

Totals; 

Report Totals: 

3,32, 

3.33 

29JJ5 

14,969.50 

1.00 f:UlO 

1.00 3.33 

·j_QQ 

i.00 3.33 

1 .{JO 3,33 

1DO 3.33 

1.00 3.33 

2!UJ5 

14,998.55 

0.00 0.00 0.00 

13,195.00 

1.00 6.80 

3.33 1.00 333 

0.00 0.00 CU:0 

1.0Q 333 

0,00 {l(l{i 000 

O.iJO CLOG O.CO 

0.00 (:,,OD coo 

13.46 13.46 

13,208.46 
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Cobb Martinez Woodward PLLC 
Inquiry ActMly Worked/BIiied Rapod (Inception-to-Date) 

Client/Matter: 0032 Allied Wo11d Assurance Company 1
1 00043 Amrimln, Darlene v \Normington Law Group, Lennie E Bolnnger 

B!lllng Attomer, CJP Carrie J. Phaneuf 

Hours ~ Co1h sll.2, ~gn-l:iaiib. ~. Tomi 
Unbi11ad: 5J'O 1,462.,0D 15J.m 000 1,491.59 

BiPed (Worked): 6260 13,487.50 13.48 O.OJ 1s,600Jr6 

WorkedTota!s~ £HUO 14,969 .. 50 21J.05 0.00 14,998.55 

Mark UpfOown: {1.50) (292.50) 0.00 0.00 {292 .• 50} 

Disoourrt: 0.00 {LOO 000 O.OQ 

Billed: 61.tO 13,195.00 U.4i O.DO 13,208.46 

Billable: 68.30 14,95•;}..(S{) 29.05 ()00 14,998.55 

Non-Bll!able: OJ)O 0.00 O.IJC 0.00 0.00 

Adml,t 000 0.00 OJJC 0.00 o.oo 
Total: 58.30 14,969.50 29.05 0.00 14,998.55 

~m11l12tH SR.au. ~ Fee~ ~J1!2h Ji:15:g. til!ia·&;miil ~'2, !£ml! 

CJP Carrie J, Phaneuf 25.40 6,504.00 29.Co 0.00 6,633.05 

JLS Jenrilter L Smiley 42.90 8J65.5D 000 0.00 f:t36S.5C 

442 



DARLENE C. AMRHEIN, et al, 

Plaintiffs, 

v. 

CAUSE NO. 005-02654-2017 

ATTORNEY LENNIE F. BOLLINGER, AND 
WORMINTON & BOLLINGER LAW FIRM, 

Defendants. 

....., 
Electronically Filed 1/19/2018 12:53 PM 
Stacey Kemp County Clerk 
Collin County, Texas 
By: Debbie Crone, Deputy 
Envelope ID: 21931380 

COUNTYCOURTATLAW 

N0.5 

[Hon. Dan K. Wilson] 

COLLIN COUNTY, TEXAS 

DEFENDANTS LENNIE F. BOLLINGER AND WORMINGTON & BOLLINGER'S 
REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS' MOTION TO DISMISS 

UNDER RULE 91A OF THE TEXAS RULES OF CIVIL PROCEDURE 

In response to Defendants' Rule 91a Motion to Dismiss ("Motion to Dismiss"), Plaintiff 

Darlene Amrhein ("Plaintiff' or "Amrhein") filed "Plaintiff's Specific Facts Plead, Objections, 

· Responses & Right to Relief as Sought in this Lawsuit against Defendants & their Motion to 

Dismiss under Rule 91a of the Texas Rules of Civil Procedure for 'Good Cause' Reasons" 

("Plaintiff's Response") on January 2, 2018. Defendants' Motion to Dismiss is set for hearing by 

submission on January 25, 2018. 

Defendants Lennie F. Bollinger and Wormington & Bollinger ("Defendants") now file this 

Reply to Plaintiff's Response and show as follows: 

I. BACKGROUND 

Defendants filed their Rule 91a Motion to Dismiss on December 22, 2017, challenging 

Amrhein's baseless causes of action. Specifically, Defendants challenge all causes of action 

Plaintiff, pro se, attempts to bring as representative of Anthony J. Balistreri, deceased, as well as 

the non-legal malpractice and improperly fractured causes of action. Plaintiff filed her Response 

DEFENDANTS' REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS' RULE 9 lA MOTION TO DISMISS 
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on January 2, 2018. On January 17, 2018, the Court granted Defendants' request to hear the Motion 

to Dismiss by written submission on January 25, 2018. 

JI. ARGUMENT A~D AUTHORITIES 

A. Rule 9la.6 Forbids the Consideration of Extrinsic Evidence 

In response to the Motion to Dismiss, Amrhein incorporated her own sworn affidavit as 

well as approximately 200 pages of exhibits. However, for the purpose of the Motion to Dismiss, 

under Rule 91a, this purported evidence cannot be considered. 

Texas Rule of Civil Procedure 91a allows the Court to quickly dispose of baseless causes 

of action as a matter of law without considering any evidence. "Except as required by 91 a. 7, the 

court may not consider evidence in ruling on the motion and must decide the motion based solely 

on the pleading of the cause of action, together with any pleading exhibits permitted by Rule 59." 

Tex. R. Civ. P. 9la.6. Under this Rule, "the trial court is expressly prohibited from considering 

evidence. Instead, the trial court is restricted to "'decid[ing] the motion based solely on the 

pleading of the cause of action."' Bedford Internet Office Space, LLC v. Tex. Ins. Grp., Inc., No. 

02-17-00009-CV, 2017 Tex. App. LEXIS 11948, at *5-6 (Tex. App.-Fort Worth Dec. 21, 2017) 

( emphasis in original). "The plain language of the rule requires the trial court to wear blinders to 

any pleadings except 'the pleading of the cause of action."' Id. 

Thus, in deciding Defendants' Motion to Dismiss, the Court must not consider the evidence 

Amrhein has included in her Response because that information is outside of the pleading of the 

causes of action. As such, Defendants object to any consideration of the following documents in 

connection with Defendants' Motion to Dismiss: (1) Amrhein's Affidavit (included on pages 2-14 

of Response); (2) Exhibits A-K (pages 32-68); and (3) Exhibits 1-33 (pages 69-225). 
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B. Plaintiff Cannot Represent the Estate, Trust, or Person of Anthony J. Balistreri as a 
Pro Se 

In her Response, Plaintiff argues that she "can represent her deceased father Anthony J. 

Balistreri as his legal representative per his trust & pour over will as indicated in his legal Trust 

Documentation & as next of kin," and continues to assert claims on his behalf. 1 This is incorrect 

for the reasons Defendants argued in their Motion to Dismiss: namely, that Amrhein, a non

lawyer, can only represent her interests and cannot represent those of another person, deceased 

person, or entity as apro se. See Kaminetzky v. Newman, No. 01-10-01113-CV, 2011 Tex. App. 

LEXIS 10221, at *5 (Tex. App.-Houston [1st Dist.] Dec. 29, 2011, no pet.). 

Defendants are not taking a position, at this time, on whether Plaintiff has legal authority 

vested by a will or trust documents. Her legal capacity and/or authority is a different issue than 

whether she is able to bring a claim pro se on behalf of someone other than herself. Regardless of 

her legal status in relation to Anthony J. Balistreri's estate or trust, Amrhein cannot pursue claims 

in her representative capacity because she is not a lawyer. Proceeding prose gives individuals the 

right to pursue their individual claims only. Not the claims of others. Therefore, all claims brought 

by Amrhein on behalf of Anthony J. Balistreri, Deceased, his Estate, or his Trust, must be 

dismissed. 

C. The Challenged Causes of Action in Plaintiff's Petition Must Be Dismissed 

As set forth in Defendants' Motion to Dismiss, Defendants challenge (i) all of the causes 

of action brought in Amrhein's representative capacity of Anthony Balistreri, deceased, or his 

estate (as explained above), (ii) Violations of the Texas Disciplinary Rules of Professional 

1 The following paragraphs and pages of Plaintiff's Response contain allegations asserted on behalf of Anthony J. 
Balistreri: pages 1-2; ,r,r 3-7 on pages 15-16; ,r,r 27-28 on page 17; ,r,r 29-33, 35, 41-43 on pages 18-19; ,r 53 on page 
20; ,r,r 8, 10-11 on page 25; ,r 21 on page 26; ,r 31 on page 27; ff 33-36, 41 on page 28; ,r,r 41, 45 on page 29; ,r,r 50-
54; and page 31. 
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Conduct, (iii) Breach of Fiduciary Duty, (iv) Breach of Contract, (v) Fraud, (vi) Violations of the 

DTPA, (vii) Violations of the Texas Rules of Civil Procedure, (viii) "Bad Faith," (ix) Negligent 

Misrepresentation, (x) Conspiracy, (xi) violations of constitutional rights, and (xii) alleged 

discrimination. 2 Contrary to Amrhein' s Response, Defendants complied with the requests of Rule 

9la.2 and specifically identified each challenged cause of action. See Tex. R. Civ. P. 91a.2. After 

consideration of the Motion to Dismiss, Plaintiffs Petition and Response, and this Reply, the Court 

must grant Defendants' Rule 91a Motion to Dismiss, dismiss Plaintiffs baseless causes of action, 

and award attorney fees incurred in the defense of Plaintiffs baseless causes of action. 

Further, contrary to Amrhein's Response, Defendants' Motion to Dismiss does not request 

dismissal of Amrhein's claim/or legal malpractice related to "Lawsuit #1," the underlying lawsuit 

against David Schroeder for alleged "theft, conversion of property, frauds, unpaid rent for 5 

months & refusal to return & pay Plaintiffs property since March 15, 2015." Rather, Defendants 

are moving to dismiss Plaintiffs non-legal malpractice claims and improperly fractured legal 

malpractice claims. Nothing in Defendants' Motion to Dismiss argues that Amrhein is prohibited 

from asserting a claim of legal malpractice against her former attorneys ( although Defendants 

unequivocally deny and dispute all of her allegations of legal malpractice). 

Regardless, Plaintiffs Response failed to offer argument or authority to contradict 

Defendants' Motion to Dismiss on the non-legal malpractice claims and improperly fractured 

legal malpractice claims, as follows: 

1. Plaintiff presented no legal authority that contradicts that principle that the Texas 

Disciplinary Rules of Professional Conduct do not give rise to a private cause of action 

nor does it create any presumption that a legal duty to a client has been breached. See 

2 Motion to Dismiss, page 5. 
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Tex. Disciplinary Rules of Profl Conduct, Preamble, ,r 15; Scott Pelley P.C. v. Wynne, 

No. 05-15-01560-CV, 2017 Tex. App. LEXIS 8228, at *59 (Tex. App.-Dallas Aug. 

28, 2017, pet. filed). Thus, the Court must dismiss Plaintiffs purported cause of action 

of Violations of the Texas Disciplinary Rules of Professional Conduct. 

2. Plaintiff has presented no controlling legal authority or argument that her causes of 

action of breach of fiduciary duty, breach of contract, fraud, violations of the Texas 

Deceptive Trade Practices Act (DTP A), and violations of the Texas Rules of Civil 

Procedure are not impermissibly fractured. Therefore, the Court must find that these 

claims are impermissibly fractured claims for legal malpractice and must be dismissed, 

as a result. See Murphy v. Gruber, 241 S.W.3d 689, 693 (Tex. App.-Dallas 2007, pet. 

denied). 

3. Plaintiff's cause of action of breach of fiduciary duty must be dismissed because she 

has failed to present any argument that Defendants received an improper benefit from 

the representation. See J.A. Green Dev. Corp., No. 05-15-00029-CV, 2016 Tex. App. 

LEXIS 6847, *17 (Tex. App.-Dallas 2016, pet. denied). Plaintiff alleges no facts in 

support of this cause of action. Plaintiffs breach of fiduciary claim cannot survive and 

must be dismissed. 

4. The Court must dismiss Plaintiffs breach of contract cause of action because an 

attorney's alleged failure to perform professional service is a tort claim rather than 

breach of contract. Averitt v. PriceWaterhouseCoopers, LLP, 89 S.W.3d 330, 333 

(Tex. App.-Fort Worth 2002, no pet.). Plaintiff has not shown that this is not an 

impermissibly fractured claim for legal malpractice in her Response. Hence, Amrhein' s 

breach of contract claim must be dismissed. 
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5. Next, Plaintiffs Response makes conclusory arguments of fraud and misrepresentation 

against Defendants.3 For example, Amrhein argues "Frauds ... have basis in well

established laws & facts, so Rule 91a motion must be denied.4 Additionally, Amrhein 

relies on extrinsic evidence to support this cause of action,5 which is forbidden by Rule 

9la.6. With regard to Plaintiffs fraud and misrepresentation claims brought in her 

representative capacity, Defendants argue tµat those claims are improper for the 

reasons stated above. Accordingly, Plaintiffs fraud allegations do not entitle her to the 

relief sought because she has not plead the existence of false material representations, 

reliance on these representations, or a resulting injury. See Italian Cowboy Partners, 

Ltd. v. Prudential Ins. Co. of Am., 341 S.W.3d 323,337 (Tex. 2011). 

6. Amrhein failed to provide argument or authority that her Deceptive Trade Practices Act 

claim is not barred by the professional services exemption, as alleged by Defendants. 

Again, Plaintiff relies on her extrinsic affidavit to contradict Defendants' assertion of 

the professional services exemption under the DTP A. 6 However, pursuant to Rule 

91a.6 and as explained above, reliance on extrinsic evidence is forbidden when ruling 

on a Rule 91a Motion to Dismiss. Moreover, a DTPA claim of this nature is 

impermissibly fractured in this context, and Plaintiff's allegations of a DTPA violation 

have no basis in law because she alleges no facts in support of her claim. See Brennan 

v. Manning, 2007 Tex. App. LEXIS 2838 at *10-16, 2007 WL 1098476 (Tex. App.-

3 Plaintiff's Response, ,r,r 22-23 on page 17; ,r 43 on page 19; ,r 52 on page 20; ,r 56 on page 20; ,r 64 on page 22; ,r 
24 on page 27; ,r 28 on page 27; ,r 39 on page 28; ,r 53 on page 30. 
4 Response, ,r 39 on page 28. 
5 Response, ,r 48 on page 30. 
6 See Response, 146 on page 29. 
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Amarillo 2007, pet. denied) (mem. op.). Thus, Plaintiffs DTPA cause of action must 

be dismissed. 

7. Plaintiffs purported "Bad Faith" cause of action must be dismissed because Amrhein 

has not shown any legal authority establishing that this is a valid cause of action in 

Texas. 

8. Plaintiff failed to provide argument showing that negligent misrepresentation was not 

a fractured claim for legal malpractice or that she can bring such a claim against an 

attorney with whom she was in a contract relationship. Amrhein's claims do not, 

therefore, amount to causes of action separate from her legal malpractice claim. See 

Isaacs v. Schleier, 356 S.W.3d 548, 559 (Tex. App.-Texarkana, 2011, pet. denied); 

McLendon v. Johnson & Wortley, P.C., 2000 Tex. App. LEXIS 1601, *11-12 (Tex. 

App.-Dallas Mar. 9, 2000, pet. denied). Consequently, Amrhein's negligent 

misrepresentation claims must be dismissed as they have no basis in law or fact. 

9. Furthermore, Amrhein's conspiracy claim must be dismissed because she provided no 

facts to support her claim and no authority showing that her cause of action could 

survive a Rule 91 a Motion to Dismiss. Plaintiff has not controverted the authority that 

holds that a partner of a law firm and a law firm are not able to form a conspiracy. See 

Crouch v. Trinque, 262 S.W.3d 417, 427 (Tex. App.-Eastland 2008, no pet.). Thus, 

Plaintiff's baseless conspiracy cause of action must be dismissed. 

10. Plaintiff's vague allegation that Defendants, who are a law firm and a private employee 

of the firm, violated her constitutional rights must be dismissed. Amrhein has not 

shown any authority that Defendants are state actors who deprived her of her rights. 
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Thus, the Court must dismiss Amrhcin's allegations of violations of her constitutional 

rights. 

11. Last, Plaintiffs vague allegations of discrimination must be dismissed because she 

alleges no facts in support. Thus, her discrimination claims must be dismissed as they 

have no basis in law. See Rule 91a.2. 

Ill. ADOPTION BY REFERENCE 

In support of their request for an award of reasonable and necessary attorneys' fees and 

costs incurred if the Motion to Dismiss is granted, Defendants adopt by reference, as if fully set 

forth herein, the Affidavit of Carrie Johnson Phaneuf filed with the Court on January 18, 2018. 

IV. CONCLUSION 

Because Amrhein failed to provide any argument or authority sufficient to show that her 

claims have a basis in law or fact, Plaintiff's (1) claims in her representative capacity, (2) non

legal malpractice claims, and (3) impermissibly fractured claims for legal malpractice must be 

dismissed. Additionally, the Court must not consider any extrinsic evidence when ruling on 

Defendants' Motion to Dismiss, such as Amrhein's Affidavit and Exhibits included in her 

Response. Therefore, Defendants respectfully request that the Court grant Defendants' Motion to 

Dismiss pursuant to Rule 91a in its entirety, award attorney fees incurred in the defense of 

Plaintiff's baseless causes of action, and any other relief to which they may be entitled. 
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Respectfully submitted, 

COBB MARTINEZ WOODWARD PLLC 
1700 Pacific Avenue, Suite 3100 
Dallas, Texas 75201 
Phone: 214.220.5206 
Facsimile: 214.220.5256 

By: Isl Carrie Johnson Phaneuf 
CARRIE JOHNSON PHANEUF 
Texas Bar No. 24003790 
cphaneuf@cobbmartinez.com 
JENNIFER SMILEY 
Texas Bar No. 24082004 
jsmiley@cobbmartinez.com 

ATTORNEYS FOR DEFENDANTS 

CERTIFICATE OF SERVICE 

The undersigned certifies that on 19th day of January, 2018, a true and correct copy of the 

foregoing document was electronically served on Plaintiff Darlene Amrhein via electronic service 

through FileTime, e-mail, and priority mail. 

Isl Carrie Johnson Phaneuf 
CARRIE JOHNSON PHANEUF 
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CAUSE NO. 05-02654-2017 

DARLENE C. AMRHEIN, et al 

Plaintiffs, 

COUNTY COURT AT LAW 

V. NO. FIVE (5) JUDGE WILSON 

ATTORNEY LENNIE F. BOLLINGER, AND 
WORMINGTON & BOLLINGER LAW FIRM COLLIN COUNTY, TEXAS 
Defendants, et al Defendants 

I 
PLAINTIFF'S NEW & ADDITIONAL SUPPLEMENTS FOR SUBMISSION 
TO CONSIDER DEFENDANTS' MOTION TO·DISMISS THIS LAWSUIT 

I 

To The Honorable Court & Judge Dan Wilson I 
. I 

COMES NOW, Plaintiff Darlene C. Balistreri-Amrhein to file Plaintiff's New 

& Additional Supplements For Submission To Consider Defendants" Motion To 

Dismiss This Lawsuit that was unknown on January 2, 2018 filing as follows: 

I. NEW INFORMATION TO BE CONSIDERED IN MOTION TO DISMISS 

1) Plaintiff was given notice of decision to decide the Motion To Dismiss by 
• I'-.:> ("') 

submissions only after 2:00 PM on January 17, 2018 by Defendants' Ait<FI1ey; ~- g 
2) Plaintiff files this submission is filed on January 18, 2018 by U.s.Mf ~ • ~.,, 
3) Plaintiff~as in process of hiring Attorneys & Law Firms for this ~~\vim ~.Fri 

~~r'l ~ -td 
six separate evaluations of this lawsuit by telephone & fax consults J ~@1 ~ . ~ 
4) Plaintiff also learned additional medical information of a "spinal fu~' :fromJ · · ::E 

spine surgeons-on January 16, to 19, 2018 on these disabling medi~al condition as 

the result of 2 hospitalizations since December 26, 2017, January 4, 2018 to 

January 9, 2018; 

5) Plaintiff has a surgical evaluation to schedule 2 spine surgeries on January l9, 

2018 with lead key back surgeon & additional medications for the current pain for 

this disability as filed with this Court_ 9~ January 10, 2018 & received through the 

United States Post Office by the Coun; & Defendants' Attorneys on January 16, 

/. 
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2018 due to a legal MLK holiday delay; 

6) Additional medical information will be secured with one spinal surgeon on 

January 19, 2018, which will be forwarded to this Court as soon as received; 

7) On January 17, 2018 Plaintiff learned from the McKinney Police Department 
( 

that a Detective was assigned to the sexual assault by David A. Schroeder as in 

process for investigation filed that is one case in this lawsuit against Defendants 

Lennie Bollinger & Wormington Law Firm & one criminal act to be considered.; 

8) On January 17, 2018 Plaintiff also learned that Plaintiff's sexual assault case by 

David A. Schroeder has been referred to the McKinney Victim's Unit by David A. 

Schroeder is in process for investigation as filed that this one case in this lawsuit 

against Defendants Lennie Bollinger & Wormington Law Firm ignored to be 

considered under the Rule of Law, Facts & Other Applicable Existing Laws ! · 

9) Plaintiff also received Defendants' Attorneys response to Motion To Dismiss 

that was additional information to be considered along with Plaintiff's facts as 

submitted on January 2, 2018, two days from being hospitalized at Medical Center 

of Plano for 5 days under Dr. Y's medical care on January 9, 2018 & medicated on 

Narcotics until the current day as required for disability & severe pain requiring 2 

back surgeries & spinal fusion; 

**10) Plaintiff Amrhein "waves all attorney-client privilege" with Defendants 

Bollinger & Wormington, so there is no exemplary privilege of cover up of their 

illegal acts, frauds, misconduct, torts, negligent misrepresentations to prevent this 

lawsuit from moving forward in the above styled & numbered cause of action, etc. 

II. NOTICE TO COURT FOR CONSIDERATIONS 

11) Attorney Carrie Johnson Phaneuf of Cobb, Martinez Woodward P.L.L.C. has mislead 

this Court in claiming that Attorney Lennie Bollinger could not conspire with himself as 

alleged by Plaintiff, to give impression of sole attorney in Wormington & Bollinger Law 
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.4 

Firm, which is totally false. Wormington & Bollinger Law Firm has 4 Attorneys in 

"Exhibit D" as proof & that 4 Attorneys allowed this kind of misconduct in the 

Balistreri case with violated "statute oflimitations" & the lawsuit of David A. 

Schroeder, which indicates gross negligence, violated rules & laws & misleading · 

lies to this Court, so all are liable in this lawsuit & engaged "Malpractice;" & 

Motion to Dismiss is fraud, "Obstruction of Justice & "Fraud Upon the Court;" as 

all responsible & conspiracy; (See Attorney Response To This Court to Dismiss.) 

12) Defendants' Attorneys does not reference that Attorney Lennie Bollinger & 

Wormington Law Firm violated the "statute of limitations" knowingly in the case 

of Plaintiff's Deceased father's death & abuses, which is considered automatic 

legal malpractice that must be considered in this lawsuit & Motion To Dismiss; 

13) Defendants' Attorneys does not address fact that Attorney Lennie Bollinger, et 

al refused to report as attorney on Plaintiff's sexual assault by David A. Schroeder 

as informed in the case, which is apart of this lawsuit under investigation by 

McKinney Police Unit & McKinney Victim's Unit; 

14) Attorney Bollinger "breached his duty owed" as Plaintiff's counsel, committed 

"fraud upon the court," & was covering up a crime of sexual assault by Defendant 

David A. Schroeder by Texas licensed attorneys in violation of laws, unethical & 

violation of legal standards that was not addressed by Defendants' Attorneys in 

Motion To Dismiss this Lawsuit; 

15) Defendants' Attorneys never addressed Attorney Bollinger & Wormington not 

returning back Plaintiff's complete client files that is apart of Motion To Dismiss; 

16) Defendants' Attorneys never addressed Attorney Bollinger & Wormington 

holding Plaintiff's complete file with "no examination" from June, 2015 to 

November 23, 2015 by anyone, which was "frauds against Plaintiff for her 

deceased Father's lawsuit (Anthony J. Balistreri)" & violated "statute of limitations 
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knowingly, which is automatic legal malpractice destroying all recovery for harms 

& damages that are to be considered in this lawsuit; 

17) How did Plaintiff know this suitcase of documents were never examined was 

simple .as all filings, medical records & information was bundled in packets with 

bindings that were never removed or disturbed in any way, along with no changes 

to all documents that occur with examinations, so Defendants' fraud claims as held 

for 5 months with "no 30 day examination" stated to Plaintiff Amrhein June, 2015; 

18) Defendants' Attorneys never addressed in Attorney Bollinger & Wormington 

Case the fact that Plaintiff provided proof/ evidence for "legal representation as 

trustee for Deceased Anthony J. Balistreri" & approval by Texas & Federal Courts 

& U.S. Government Authorities including Department of Justice; 

19) Defendants' Attorneys never addressed in Attorney Bollinger & Wormington 

Case that it is a felony to file false documents to a Court as Defendants' did with 

wrong address, incomplete facts, in wrong court, with wrong amounts & 

incomplete pleadings to mislead the Justice Court; 

20) Defendants' Attorneys never addressed in Attorney Bollinger & Wormington 

Case, while licensed Attorneys in private practice they are not allowed to break 

laws, rights & unethical standards as stated in lawsuit that they want dismissed; 

)~ ~r:~!=;~ ~-~ ~f ~tl~n kt~~£~i~ leg~~~~,:~~-~l~~;~_i·~,;j~- :: 
·. ·egl}genbt!· cl~ivi,t To. prevail' ori""a n~gligeric~. claim; .the ~lfoµt llllJif prqv.e thaf tfi.f .: 
att9rheY:;di4':oofrf~~.a·r.eas~I1ap~e· degree.of ~~ie.:.Iµtitlier~o~cis,.'the,plj:ent n,:iiist :·:,::.:.:· 
· 1;0.vt?tb'aJ· the' att~triey toof soine .. acfi~p,,th.~:f :a:·pn1;den( attornef·:w9ufd 'not.fiiy~.: . .: · 
·al<~n cit tha;t the attorney. failed to·: tak~ SQ)1i'e· action)h~t: a·prutlehJ ~~orµey, w9ul4· .:· 
i#v.e taj<~it·'tp.er~:are·.ta~y' .. ~~ys:an a~pti:1~y.iti~Y:·-'-1f».~ijgizj.t/~\<>(.~x~p1,~1':i(:~µ:· 
~tt6rriey·giy~s_:~fig ?d~ice to ~he~cli~ti(f the: attoriiey m~y. be: tie.$~~~~n!: T:f ax( .. ~t· .... . 
attgrnetfarJ~: tq, Jtl~ pJi9lil? ,d?c~n~ents,:.s~p~ a~·~-~-a~~ftj-tpr a 4~<l,,})~)t~~ ~(i~: ... ·~ ::: 
the rjgbJ plap_e~: :tl\e/attorney rrt~y he ,-peglig~nf'.: Or.~: if'~¥ie:attomey iwtsto ·ct~~t~ .. '-1/}>~ 
~~infli~fQe:tw~~tl-~i.in':a~d )~is: 'client; )he attorney nia)'.. be· iieglig~ri~}~ (' ·.:. )~· .' ;' _; : . ' 
~f' ertw1fne~s~W'ifl1 )'Je :c . , ed.inthi~Jawsjifto d¢tei,, the ~itandii0d)r~a"$tf, a:bl.e 'c ··.({'.~: 
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• Not completing case by filing final orders, decrees, etc. 

• Not appearing in court or being late to hearings 

• Not prepared at hearings 

• Missing filing deadlines 

• Failing to put on evidence at hearings 

• J=ailing to supervise work of subordinates 

• Failing to research legal issues 

• Failing to include causes of action in petition 

• Failing to file suit within statute of limitations 

• Filing wrong orders 

• Not having file at meetings with client 

• Not providing copies of documents on an on-going basis 

• Not returning phone calls 

• Failing to keep client informed of hearings and case deadlines 

• Failing to explain litigation, legal strategies and issues, etc. 

• Failing to schedule depositions or hearing in a timely manner 

• Failing to correct substantive errors in orders, decrees, or pleadings 

. ~):J:3~ea~JiofFr~~~iaprDlltv .. >· . .-.. · '.:.f-<: .· · ·. ·. ·.··:,._; ·.,:.-~: ... :r:.'':.::_:_ .:.<:,:_ -
_ .. · n t1rl9wey i~. a fiou~i~ry.. qf ti~splierit,.·:m4'. th~. a~mn~Y. qw~~ _tµ~ ~,lie1,1t ~ :dqty: of · 
ii#nost goo~ -f~itl;i,. ·.As .. part of this ·duty ~:the:attotney ha~/ several.o'gtigat'fons to:tne. ::, : 
cli_ent.F:~r exa#1t,le, the"at1;onwy must'.r,Jace-llie ... i~ierests .. of th.e.::cHert.t above t~~. ' :.·. : 
intei,¢sts pf th,{attoriiey; the. ~tfofney ijiist tnake. full: and _fait,·.tl1$clo~&~;~bout" th'.i" :;-. 
repj~etttati~n\ ap.~ tµe att~rney. c~ot_'tj:~e-id:v~iitage of.msj19~1-ttQJ;l·io··gain'·a'' ·~. · •, 
/q~t ~F~he,. ~xpei?$e·9f his'.:cli~n,t. ridu~j~n(qµty cases ~ristfiri.~~~t~if&~)tla~~;t1.8;~'.,:t-/ 
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25) Frauds by Defendants Is A Crime & Exceptions Do Not Apply - There is 
no client-attorney privilege exception in this lawsuit as Plaintiff waves this to show 
& hold responsible the illegal acts by Defendants Bollinger & Wormington for 

., perjury (Attorney files false pleadings to Court knowingly is fraud. ) 

• destroying or concealing evidence 

• witness tampering, and 

• concealing income or assets. 

26) Assault, Battery, and Aggravated Assault 
The crimes of assault, assault and battery, and aggravated assault carry different 
definitions and punishments. Defendants Bollinger & Wormington refused to file 
this crime of sexual assault by Ex Con & jailed Man with a certified Dallas Court 
Record for years by David Schroeder as Defendant in Justice Court, which is a tort 
claim, crime of fraud, cover up, conspiracy, fraud upon court & "Obstruction of 
Justice," which is apart of this Motion To Dismiss this lawsuit here by asking this 
Court to aid & abet them in their crimes; (Investigation by McKinney Police !) 

(Sexual Assault is not an optional crime & Defendants became a party to it when 
it was disclosed to them as they ignored it, took no actions & aided Defendant 
Schroeder for his crime committed against Plaintiff Amrhein along with theft & 
damaged personal property, threats, etc. for $200.00 deal on $20,208.00 claims.) 

27) Texas Firm Can't Use Immunity To Duck Atty Fraud Claim 

Law360, Dallas (August 20, 2014, 7:28 PM EDT) --A Texas appeals court on 
Tuesday reversed a grant of attorney immunity to Dallas firm Mackie Wolf & 
Zientz & Mann PC, saying although the actions the firm took were on behalf of its 
clients, it couldn't escape an allegation that it helped perpetuate the use of a 
fraudulent promissory note. 

28) Attorneys Misconduct: 
Attorneys found to be in violation of professional standards are guilty of 
misconduct and subject to disciplinary procedures. Disciplinary action by a state 
bar association or other authority mayinclude private reprimands; public censure; 
suspension of the ability to practice law; and, most severe of all, disbarment
permanent denial of the ability to practice law in that jurisdiction. State supreme 
court is the final arbiter in questions ofprofessional conduct in most jurisdictions. 
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Plaintiff Amrhein will file an Appeal if Defendants are allowed to abuse this 
process, injure & harm Plaintiff's cause of action & will make public the actions of 
Defendants as Texas licensed Attorneys for all wrongdoing; 

29) Malpractice Suit may result in loss of money or the ability to work with 
clients. 

Rule 8.4 of the Model Rules of Professional Conduct contains the following 
statements on attorney misconduct: 

It is professional misconduct for a lawyer to: 

(a) Violate or attempt to violate the Rules of Professional Conduct, knowingly assi 
st or i:z;i.duce another to do so,or do so through the acts of another; 

(b) Commit a criminal act that reflects adversely on the lawyer's honesty, trustwort 
hiness or fitness as a lawyerin other respects; 

( c) Engage in conduct involving dishonesty, Fraud, deceit or misrepresentation; 

(d) Engage in conduct that is prejudicial to the administration of justice; 

(e) State or imply an ability to influence improperly a government agency or 
official; 

(f) Knowingly assist a judge or judicial officer in conduct that is a violation of 
applicable rules of judicial conductor other law. 

30) Attorney-Client Relationship 

The model rules set forth specific guidelines defining the attorney-client relation
ship. An attorney will be guilty of misconduct,for example, if she or he fails to 
provide competent representation to a client, to act with diligence and promptness 
regarding client's legal concerns, or to keep client informed of legal proceedings. 
Charging exorbitant fees or overbilling is considered misconduct, as is counseling 
a client to commit a crime. 

31) Conflict o·f Interest 

Many types of attorney misconduct involve a conflict of interest on the part of the 
attorney. A conflict of interest arises whenan attorney puts personal interests ahead 
of professional responsibilities to the client. The model rules specify the potentialf 
or conflict of interest in many different situations. Thus, for example, an attorney 
who by representing one client adverselyaffects another client has a conflict of · 
interest and is wl!Y of misconduct. Conflict of interest rules also forbid an . 
attorney toenter into a business transaction with a client unless the client is fully a 
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ware of how the transaction will affect this Legal Representation and agrees to this 
transaction in writing. Similarly, an attorney is guilty of misconduct if providing a 
client with financial assistance also is a conflict of interest into the attorney - client 
relationship, refused all discovery & mediation from Defendant David Schroeder; 

32) Defendants paid for court costs through financial assistance, had personal 
interest in case to cover up the malpractice in the Anthony Balistreri lawsuit & no 
examination with loss of statute of limitations, the cover up of the David Schroeder 
assault & other errors committed like no accurate pleadings, refusal to examine all 
evidence, refusal to join "indispensable parties" to lawsuit, a ridiculous demand of 
$200.00 settlement on $20, 208.00 claim, filing in wrong court, refusal of attorney 
fees, cover up, conspiracy, negligent misrepresentations, 30 day review, etc. & 
threats Attorney Bollinger would quit as attorney if Plaintiff Amrhein did not settle 
this lawsuit for $200.00. Plaintiff never agreed to these activities & noticed 
Attorney Bollinger was defending Defendant Schroeder's interests over Plaintiff, 
refused on discovery from Defendant Schroeder & all mediation in lower courts; 

33) Any breach of trust in attorney client relationship considered misconduct; 

34) Offenses by these Defendants: 

• Failing to communicate with the client. Lawyers have a duty to keep their clients 
reasonably informed about the status of their cases, to respond promptly to 
requests for information, and to consult with their clients about important decisions 
in their cases (for example, whether to accept a settlement offer). 

• (From December 14. 2015 after meeting on $200.00 settlement Defendants 
failed to communicate with Plaintiff until May 2015 knowing a trial was pending, 
refused to correct all errors, refused to order a jury trial & withdrew as threatened 
for not accepting the $200.00 deal for assault, theft of property, 5 months of no rent 
paid & $20,208.00 case filed in the wrong court, etc.) 

o Not returning the client's documents. A client's file is generally considered to be 
the property of the client. When a client fires a lawyer and asks for the file, the 
lawyer must promptly return it. (Defendants did not return Plaintiffs entire client 
file & gave false information as to the service of Defendant Schroeder by time, date, 
process server, etc. from May 2017 to October 2017); 

o Lawyer incompetence. Lawyers must have the knowledge and experience to 
competently handle any case that they take on. They must also be sufficiently 
prepared to handle matters that come up in your case, from settlement negotiations 
to trial. (Defendants did not do basic service like correct pleadings in proper court, 
examination of evidence, ordering a jury trial & adding indispensable parties right 
down to filing Plaintiff under wrong address, which he refused to correct, no 
discovery & mediation as refused by Plaintiff's attorneys.) (In Balistreri case Sept. 
24, 2014 statute oflimitations deadline in not Nov. 23, 2014.) 
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• Conflicts of interest. Lawyers owe a duty of loyalty to their clients, which means 
they must act with the client's best interests in mind. This includes avoiding 
situations that would create a conflict of interest-such as representing two clients 
on opposite sides of the same case. (Defendants represented Plaintiff Amrhein & 
Defendant David Schroeder with consideration for crimes against Plaintiff & 
$200.00 settlement on $20,208.00 claim with a threat of withdrawing from case.) 

• Financial matters. Misplacing or stealing dient funds, or refusing to disclose 
attorneys fees, financial assistance for process service & filing fees all give 

· Defendants a special self & "conflict of interest" to prevent prosecution for violations 
of laws, errors & crimes committed. · 

35) Plaintiff shows Defendant lawyers made a significant mistake in case and 
that we suffered a monetary loss because of it. We would have won these 
case-or received more in compensation-had it not been for Defendant 
lawyers' mistake. 

Exhibit A - Picture of abused Anthony Balistreri with loss of kidney function due 
to drug abuses & physical abuse cut on nose, lump on head & Hospital accounting 
in emergency room by nursing home; 

Exhibit B - Mug Shot of Con Man & Jailed David A. Schroeder & Court Filings; 

(More than a scintilla of proof in prior suits that make the basis of this lawsuit.) 

Exhibit C -Notice of Submission on Motion To Dismiss this Lawsuit; 

Exhibit D -Attorneys Lennie Bollinger, Maria Wormington, Ed Krieger, David 
Benford all Texas licensed Attorneys engaged in fraud, negligence, cover up, 
conspiracy in this lawsuit & intentional misrepresentations by Attorney Phaneuf & 
Cobb, Martinez & Woodward are a conspiracy of 2 or more for crimes committed, 
Obstruction of Justice, Fraud Upon The Court & subject to an Appeal if necessary; 

/tJ. 
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1. The defendant makes a representation "in the course of his business" or in pursuit of 
a transaction where he has a personal financial interest; 

2. The defendant supplies "false information" to "guide" others in their own business; 

3. The defendant failed to "exercise reasonable care" in gathering or disseminating the 
false information; and 

4. The plaintiff suffered a financial loss due to his or her "justifiable reliance" on the 
defendant's representations. 

Some important things to keep in mind about these four elements: 
• The false statement must refer to a past or existing fact. 

• A false statement is negligent where the speaker has no reasonable grounds for 
believing it is true. But unlike fraud, which requires knowing a statement is false, 
negligent misrepresentation may occur even if the speaker did not know for sure the 
statement was false. 

• However, the false statement must be made with the intent of convincing the 
plaintiff to do something. 

38) Conflict of Interest, Bias, Prejudice, Cover up & Conspiracy 

Conflict of Interest - A conflict of interest (COI) is when 
a person or association has intersecting interests (financial, personal, etc.) which 
could potentially corrupt. The potential conflict is autonomous of actual improper 
actions, it can be found and intentionally defused before corruption, or the 
appearance of corruption, happens. "A conflict of interest is a set of circumstances 
that creates a risk that professional judgement or actions regarding a primary 
interest will be unduly influenced by a secondary interest." It exists if the 
circumstances are sensibly accepted to present a hazard that choices made may be 
unduly affected by auxiliary interests. 

Bribery - Bribery is the giving of money, goods or other forms of recompense to in order 
to influence the re~ipient's behavior.[651 Bribes can 
include money (including tips), goods, rights in 
action, property, privilege, emolument, gifts, perks, skimming, return 
favors, discounts, sweetheart deals, kickbacks, funding, donations, campaign 
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contributions, sponsorships, stock options, secret commissions, 
or promotions.f66l Expectations of when a monetary transaction is appropriate can differ 
from place to place. Political campaign contributions in the form of cash are 
considered criminal acts of bribery in some countries, while in the United States they are 
legal provided they adhere to election law. Tipping, is considered bribery in some 
societies, but not others. (Defendants tried to bribe Plaintiff Amrhein to cancel lawsuit 
for $3,000, which was refused.) 

Favoritism- Favoritism, sometimes known as in-group favoritism, or in-group bias, 
refers to a pattern of favoring members of one's in-group over out-group members. This 
can be expressed in evaluation of others, in allocation of resources, and in many other 
ways.C67][68l This has been researched by psychologists, especially social psychologists, 
and linked to group conflict and prejudice. Cronyism is favoritism of long-standing 
friends, especially by appointing them to positions of authority, regardless of their 
qualifications.£691 Nepotism is favoritism granted to relatives. 

(Defendant Bollinger's favoritism was spoken by settlement, ignoring sexual assault, 
excuses, no discovery, no mediation, filed in wrong court, time off & defending 
Schroeder at every tum would make common ordinary person think they were 
representing ,him. Plaintiff also recognized Attorney Bollinger good old boy to get away 
with Plaintiffs property & sexual assault with $200.00 over on $20,208.00 claims & 
refused jury trial, witnesses & examination of Plaintiff's evidence; ) 

Bias is preference or prejudice in favour of or against a view, a thing, a person, or group 
compared with another. Biases can be learned implicitly within cultural contexts. People 
may develop biases toward or against an individual, an ethnic group, a sexual or gender 
identity; a nation, a religion, a social class, a political party, theoretical paradigms and 
ideologies within academic domains, or a species.ill Biased means one-sided, lacking a 
neutral viewpoint, or not having an open mind. Bias can come in many forms and is 
related to prejudice and intuition. 

(Plaintiff also recognized Attorney Bollinger good old boy to get away with Plaintiff's 
property & sexual assault with $200.00 over on $20,208.00 claims & refused jury trial, 
witnesses & examination of Plaintiff's evidence;) 

Prejudice -Bias and prejudice are usually considered to be closely related. Prejudice is 
prejudgment, or forming an opinion before becoming aware of the relevant facts of a 
case. The word is often used to refer to preconceived, usually unfavorable, judgments 
toward people or a person because of gender, political opinion, class, age, disability, 
religion, sexuality, race/ethnicity. language, nationality, or other personal characteristics. 
Prejudice can also refer to unfounded beliefsn24l and may include "any unreasonable 
attitude that is unusually resistant to rational influence". 

(Defendant Bollinger's favoritism was spoken by settlement, ignoring sexual assault, 
excuses, no discovery, no mediation, filed in wrong court, time off & defending 
Schroeder at every tum would make common ordinary person think they were 
representing him. Plaintiff also recognized Attorney Bollinger good old boy to get away 
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with Plaintiff's property & sexual assault with $200.00 over on $20,208.00 claims & 
refused jury trial, witnesses & examination of Plaintiff's evidence; ) 

Sexism- Sexism is discrimination based on a person's sex or gender. Sexism can affect 
any gender, but it is particularly documented as affecting women and girls.illll It has been 
linked to stereotypes and gender roles, and may include the belief that one sex or gender 
is intrinsically superior to another. 

(Plaintiff also recognized Attorney Bollinger good old boy to get away with Plaintiff's 
property & sexual assault with $200.00 over on $20,208.00 claims & refused jury trial, 
witnesses & examination of Plaintiff's evidence;) 

Impartiality (also called evenhandedness or fair-mindedness) is a principle of 
justice holding that decisions should be based on objective criteria, rather than on basis 
of bias, prejudice, or preferring the benefit to one person over another for improper 
reasons. 

(Defendants "conflict of interest" was to make money based on false claims of 
examination of Balistreri medical records by doctors & nurses experienced in nursing 
home care & abuses in 30 days. (The nurse had no nursing home experience, was partner 
Wormington with only eight years, no experiese & over 5 months with no examination.) 

Cover Up -A cover-up is an attempt, whether successful or not, to conceal evidence of 
wrongdoing, error, incompetence or other embarrassing information. In a passive cover
up, information is simply not provided; in an active cover-up, deception is used. 

The expression is usually applied to people in positions of authority ,who abuse power to 
avoid or silence criticism or to deflect gyill of wrongdoing. Perpetrators of a cover-up 
(initiators or their allies) may be responsible for a misdeed, a breach of trust or duty, or a 
crime.While the terms are often used interchangeably, cover-up involves withholding 
incriminatory evidence, while whitewash involves releasing misleading evidence 

Damage control & Management of Lawsuit: 

1. Claim no knowledge of wrongdoing 
2. Scapegoats: blame an underling for unauthorized action 

3. Flat denial 

4. Preemptively distribute false information 

5. Claim that the "problem" is minimal 

6. Claim faulty memory 

7. Claim the accusations are half-truths 

8. Claim the critic has no proof 

9. Attack the critic's motive 
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10. Attack the critic's character 

Withhold or tamper with evidence 

1. Prevent the discovery of evidence 
2. Destroy or alter the evidence 
3. Make discovery of evidence difficult 
4. Create misleading names of individuals and companies to hide funding 
5. Lie or commit~ 
6. Block or delay investigations & discovery 
7. Falsely Claim executive privilege 

(Defendants by their words & actions was a cover up in both lawsuits & now in 
this lawsuit to cover up their own misconduct in violations of rules & laws.) 

Conspiracy - Conspiracy to defraud was defined in Scott v Commissioner of Police of 
the Metropolis per Viscount Dilhorne: 

"to defraud" ordinarily means ... to deprive a person dishonestly of something which is 
his or of something to which he is or would or might but for the perpetration of the fraud 
be entitled . 

.... an agreement by two or more [persons] by dishonesty to deprive a person of something 
which is his or to which he is or would be or might be entitled [or] an agreement by two 
or more by dishonesty to injure some proprietary right of his suffices to constitute the 
offence .... 

(Attorneys' Defendant falsely claims that Attorney Bollinger cannot conspire with 
himself to be conspiracy. Attorney Bollinger & his partners total 4 corrupt attorneys sued. 

39) JUDGE'S ETIDCAL DUTY TO REPORT MISCONDUCT BY OTHER 
JUDGES & LAWYERS & EFFECT ON JUDICIAL INDEPENDENCE 

If a judge "receives information" indicating that a lawyer has violated the pertinent 
rules of professional conduct in that state, the judge should take "appropriate 
action." If the attorney's violation raises a substantial question about the lawyer's 
fitness, the judge must inform the "appropriate authority." In the guise of an ethical 
standard complementing Canons 3D(l) and (2), Canon 3D(3) makes three points, 
only one of which may be an ethical concern. The Canon provides that the "[a]cts 
of a judge, in the discharge of disciplinary responsibilities, required or permitted by 
Sections 3D(l) and 3D(2) are part of a judge's judicial duties and shall be 
absolutely privileged, and no civil action predicated thereon may be instituted 
against the judge." 19 An initial inspection of Canon 3D(3) reveals that judicial 
acts of reporting misconduct are part of a judge's 'judicial duties." That much 
should be obvious from its inclusion in the Code of Judicial Conduct. MODEL 
CODE OF JUDICIAL CONDUCT Canon 3D(3).The Codes suggest that a judge 
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should deal with any ethical violation by another judge or lawyer, even if the 
violation does not relate to the latter's dishonesty, fraud, deceit, or 
misrepresentation. Regardless of whether an appellate or reviewing court finds that 
an attorney's conduct is a basis for reversible error or a new trial, a court can 
discharge its ethical responsibility by instructing the clerk to forward a copy of its 
opinion to the bar association." Alternatively, the court may use the misconduct as 
the basis for remanding cases to the trial judge with instructions to consider 
possible disciplinary action or sanctions against counsel. 71. Ryder v. City of 
Topeka, 814 R2d 1412. 1427 (10th Cir. 1987) (holding that trial court should be 

~first to consider whether counsel's behavior merits disciplinary action); Gorrzalez 
v. State, 768 S. W.2d 471. 473 (rex. Ct. App. 1989) (noting that it is the tria/iudge's 
responsibility to initiate disciplinary action for prosecutorial misconduct) 

40) No One above the Law - No Legal Excuse -No-one is above the law and 
everyone is subject to the Constitution and the law. The legislative and executive arms of 
government are bound by legal prescripts. Accountability, responsiveness and openness 
are constitutional watchwords. It can rightly be said that the individuals that occupy 
positions in organs of state or who are part of constitutional institutions are transient but 
that constitutional mechanisms, institutions and values endure. To ensure a functional, 
accountable constitutional democracy the drafters of our Constitution placed limits on the 
exercise of power. Institutions and office bearers must work within the law and must be 
accountable. Put simply, ours is a government of laws and not of men or women. 

41) Witness Tampering - Witness tampering is the act of attempting to alter or 
prevent the testimony of witnesses within criminal or civil proceedings. Laws regarding 
witness tampering also apply to proceedings before the U.S. Congress, executive 
departments, and administrative agencies. To be charged with witness tampering in the 
United States, the attempt to alter or prevent testimony is sufficient. There is no 
requirement that the intended obstruction of justice be completed. In situations 
where intimidation or retaliation against witnesses is likely (such as cases 
involving organized crime), witnesses may be placed in witness protection to prevent 
suspects or their colleagues from intimidating of harming them. 

42) TAMPERING WITH PUBLIC RECORDS FIRST DEGREE (D Felony) 
(Tampers With Intent to Defraud) PENAL LAW 175 .25 (Committed on or after 
Sept. 1, 1967) Under our law, a person is guilty of Tampering with Public Records 
in the First Degree when, knowing that he or she does not have the authority of 
anyone entitled to grant it, and with intent to defraud, he or she knowingly 
removes, mutilates, destroys, conceals, makes a false entry in or falsely alters any 
record or other written instrument filed with, deposited in, or otherwise 
constituting a record of a public office or public servant. Some of the terms used in 
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this definition have their own special meaning in our law. I will now give you the 
meaning of the following terms: "intent," [ and] "knowingly," [ and "written 
instrument"], [and "public servant."] INTENT means conscious objective or 
purpose. Thus a person acts with intent defraud, when that person's conscious 
objective or purpose is to do so.I A person KNOWINGLY removes, mutilates, 
destroys, conceals, makes a false entry in or falsely alters any record or other 
written instrument when that person is aware that he or she is doing so; 

43) ETIDCAL RULES PROHIBITING DISCRIMINATION BY LAWYERS:
Defendants engaged in discrimination against senior & disabled Plaintiff as a 
woman with his verbal comments, lack of work & attitude attributed to his 
ordinary standard of work in other lawsuits represented in this case. Attorney 
Bollinger claimed to have moral standards, but not so by his cover up, conspiracy, 
misconduct, frauds, negligence, misrepresentations, threats & ignoring the crime of 
sexual assault, thefts, etc. & bribery to dismiss lawsuit; 

The first amument relies on the premise that when the state provides protection 
for those persons who engage in discriminatory conduct, it acts in conjunction with 
or "in a joint venture" with the speaker. Thus, it not only is the speaker who is 
engaging in the discriminatory conduct, but also the state by virtue of its 
protection. 

Second, state action is tri2gered when the government idly stands by and allows 
such discriminatory conduct to occur. Lawrence, supra note 58. at 445-46; 
Matsuda, supra note 59, at 2378 

Defendants Attorney motive to get their clients off at all cost & refusing all facts, 
sworn affidavit, court filings, Rules of Professional Responsibility, Ethics & 
Automatic Legal Malpractice of"Statute of Limitations" knowingly & 
intentionally violated as of Sept. 24, 2015 with denied client file until Nov. 23, 
2015 by Attorneys Bollinger, Maria Wormington, Ed Krieger & David Benford; 

44) Purpose of Rule 91a Frivolous & Motion To Dismiss : 

Rule 91a of the Texas Rules of Civil Procedure.allows a party to seek dismissal of a 
groundless cause of action. Tex. R. Civ. P. 91a. The rule provides in pertinent part: [A] 
party may move to dismiss a cause of action on the grounds that it has no basis in law or 
fact. A cause of action has no basis in law if the allegations, taken as true, together with 
inferences reasonably drawn from them, do not entitle the claimant to the relief sought. A 
cause of action has no basis in fact if no reasonable person could believe the facts 
pleaded. Timing is important. The motion must be filed within 60 days after the first 
pleading containing the challenged cause of action is served. Tex. R. Civ. P. 9la.3(a). 
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Twenty-one days' notice is required before a hearing. Tex. R. Civ. P. 91a.3(b). A court 
may not rule on a motion to dismiss if a respondent to the challenged cause of action files 
a nonsuit at least three days before the hearing. Tex. R. Civ. P. 91a.5(a). A 
court mustLl] award the prevailing party all costs and reasonable and necessary attorney 
fees incurred with respect to the challenged cause of action. Tex. R. Civ. P. 91 a. 7. 

45) Availability of Appeal and Standard of Review: 
A court order granting a motion to dismiss is final and may be appealed. A party 
may obtain an interlocutory appeal from the denial of a motion to dismiss pursuant 
to Texas Rule of Civil Procedure 168 and section 51.014(d) of the Texas Civil 
Practice & Remedies Code, which allows an interlocutory appeal if a trial court 
finds (1) the order involves a controlling question oflaw as to which there is a 
substantial ground for difference of opinion, and (2) an immediate appeal from the 
order may materially advance the ultimate termination of the litigation. A trial 
court's order on a Rule 91a motion is considered a question of law. An appellate 
court will review the trial court's ruling on a question oflaw de novo. 
(Plaintiff has every intent to file an Appeal on this false Motion To Dismiss as 
no relief by laws & facts with multiple Attorneys intending to proceed in this 
case. This was done because Plaintiff is Pro Se with Frauds Upon This Court 
to Obstruct Justice & Department of Justice & Texas Attorney General have 
already been contacted on this lawsuit & illegal activities committed.) 

46) Legal Standards & No Legal Excuse -These 4 Texas Licensed Attorneys 
have no legal standards nor their attorneys & no legal excuses as sued ! 

IN CONCLUSION & PRAYER 

Plaintiff prays for fairness, "due process," hired attorney to move all 4 Attorneys 

forward to Legal Malpractice & Accountability for all illegal acts against Plaintiff 

Amrhein in Deceased Father Anthony Balistreri Case of Malpractice & David 

Schroeder for all crimes, illegal acts, by facts & laws, including sexual assault with 

aid of McKinney Police Detective that Defendants covered up & conspired against 

law & violated rules by these 4 licensed corrupted W &B attorneys as protected. 

This Motion To Dismiss must be "denied based on laws, rules, facts & Jus~d 

(ExhibitsAtoD) ~{!,tf3~~ 
Respectfully submitted, Darlene C. Balistreri-Amrhein, Plaintiff 

~b~ ffic!&/??' 1 r-~r · 
tu~J1:f!t l7~i!l/6'e>7~ 
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OEft:Nl>ANT Schrp,:ch;r, _David Allen 

4KA: 

WM ,.090SJ~7 CIIARGE_..D""V.:.:'1 ___ _ 

Addras .!1280.Trinity.Milht/908 • .Dallas..Tx. - _._ 

FJLINC AGE."\CV TXDPDOOOO DATE FILED M!!Y~.~0)0 

COMPUl!'IA!loT .l:.~!!!!!L~A~---------

C/C 

SERVICF. NO. 0125751X ARRESTNO. 

LOCATION oso ____ . 
COURT 5" 

MBl.~S;;; t: -.. -'Tll-:-SS_S_S_S __ 

I. D. ~O. 1!246.89 

INFORMATION 

In 1he Name aad by lhe Authority of the State of Texas. 

N.?~ CO_MES THE CRIMINAL DISTRICT A lTORNEV nf DallllS County, Siale of Texas. anti prcsun1s 

in and 10 the Counly Criminal Court ____ 5" ____ of Dallas County, Sta1a aforesaid, that one 

Schroeder, David Allen 

hi:reinaftC:' styled Oetend:in1, h:rctofore. on orabout lhe 61h day or May A.O., 201 O 

in lh~ County of Dallas and Slale of Texas, did unlawfully 

than ond lbere unlowrally operate a motor vehicle in n public place, while intoxic:ated, In that the 
defe11danc did aot have the normal use of his mental and physical faeullies by reason of1he 
lnlrotluclion ur alcohol, o rontrolfcd subslaoce, a drug, a dangerous drug, a combination or lwo or 
more or thos, 111bst11nces, ond any other sub1t1111ff into defendan1's body, 

ag11inst 1hc peace and dignily of lhe s:.ne . 

.l.1/·IJ);,::., ~-,., •. 
A[>1313 ,.-1,,', v'i:· 
'!:·;IJ::· .... · •. ·f},~J . ,;:· 

i. -~ ij 
,•. 0 DZAV/r/e1uz 

Crim:nal Disuic1 Allamey of Dalles Cuunty. Tens 

ULl!E 
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fj DALLAS COUNTY, Tl 
WARRANT NUMBER 

·. MB10S7~49 F 

HEREINArTER CALLED THE ACCUSED• AND HIM SAFELY KEEP SO THAT HE MAY BE 
I Dt~~t..·r t-!!1H ftL~GfrI~!J-i:--:t~ Ti:J i .. ;\~;. t,i--LV TCt ti[):"'"[, Ti"·if:~ l:.C:::tJE~ft; 'f[i f.:~.;:_::-}:;i ~-:G 

STATE,OF" TEXAS POR AN Of"F"t:NSE AGAINST THE LAWS OF" THE SAID STATE, NAMELY 
-

:) i !-!S7~51 ;: 

Gr ~-!Hi:CH M!SD~.M!:::;\\.MQR OfF"ENSE :tE !S ACC!.!3EO BY WRITTEN CDMf'U\INT, Mi\DE 
I util)[:R Oi:-\'ffi 11!t .. T r-~~~r~ 

INCORPORATED HEREIN FOR ALL PURPOSES. 
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CITYt l>ALLAS 

j 

!',;1Ji[ST :3TATus: 

R£S1DE.:NC£ ADDRESS; 04280 TiUNn:•iiLLS 
STATE: TX ·zIP COOF! 75287 

.~ :Ju:.,If.{Ct;s· ;\OQ/~!,\i·n-: = 
COMPLAINANT: ~CITY OF DALLAS DATE OF OFFENSE: (15/06/ 10 
t,RR~ST ~-t~nRr:MT ISSUED TD~ DPD/DSO DRIVERS ,_re~ Ol~B2956 
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-------------------------ORD~R-DISCHf..RGI::G - c.m,;rnmnY _ SUP~RYISON _________________________________ 1· 

VOL. 94 PAGE 300 

THE" STAIE Of TEXAS IN TH~ :ot;r~rv CRI~-~~~!Al COURT 

vs. 
EACH DEF.ENDANT 
NAMED BELOW 

5 OF 

DAU.AS COUNTY, TEXAS 

ON THIS 1ST DAY OF NOVEMBER, 2013 , THE JUDGE HAVING 
REVIEWED ALL PROCEEDH!l3S :rn THE FOLLOW!NG CAUSES, rn E.~CH OF WHICH THE 
DEFEr-;D:\f':1 TH:::~E:N ;1,,~~ :-i'C~f;:':~~Fc~: Pt.AC[!; at~~ f~f:~~-t~n:n~ ~~r-E~VISICM unDER THE 
CODE OF CiUMlflAl PROCEDURE OF THE STATE Of TEXAS, AND; 

IT APPEARING TO THE JUDGE THAT EACH DEFENDANT HAS PAID All FINES 
AND COSTS ASSESSED AND HAS OTHERWISE COMPLIED WITH THE TERMS AND CONDITIONS 
OF COMHUt~ITV SUPf-f<ViSTQt-l I~ S;~i]i. CA.US[; tifm IT FURTHER APrEI,RIHG THAT 
THE PERIOD OF SUrt~VI~IUri HAS E.Xf'::.\~LD ifi Er\Cfi CA-iJ~E ~r{r; :l{ti.T rH(.: D£fi:-tfD:ANT 
THEREIN IS ENTITLED TD DISCHARGE fROM SAME. 

IT IS THEREFORE. CONSIDERED. ORDERED AND ADJUDGED THAT EACH DEFENDANT 
IS HERE:SV O!SCHARSED F~CM C-D~P.ttiNITl .SUPERVIS!ON AS or THE RESPECTIVE 

__ Di-\--:· ?\~=· .. iE.~r-i l.~57:~_ ~:~ .-rHE: Ct\!JSE.. ___ . ..- --·- ·-~-------·-·--- ________ . 

CASE NUMBER DEFENDANT OFFENSE 

09-64594-F HARTl'iAN, LEA AUN DWI 

10-130511-i= THAIU\lL KAR!M liAMID DWI 

10-19516-f ROTitiINS, RO~ERT C DWI 

10-36702-F GARZA, ROSAELIA THEFT ENHANCE 

10-57549=F SCHROEDER, DAVID ALL DWI 

10-66869-F BONSU, YAW OSEI DWI 

11-13550-F PAYNE, BRVCKTON MANN DWI 

11-17883-F OSBORNE, JOSEPH RYAN DWI 

1J•l9647•F. MULDEZ, RACHEL MARIE DWI 

DATE DISCHARGED 

11/01/13 

J.l/01/13 

!!/01/13 

ll/01/13 

11/01/13 

11:/01/15 

11/01/13 

!l/0Vl3 

ll/01/13 

11/01/13 

11/01/13 

ll-21720-F 

U-Z2821-F 

GARZA, ~DSAEt!A RDDR THEFT ENHANCE 11/01/13 

BENSON, Bil MICliAEL mn . 11/01/13 

·- ·--- ----JU~ .. 

.,.~;.ti';;•, TRUE AND CORRECT 
fi/f;J:l\ COPY Of ORIGINAL 
\:=t j{f.li FILED IN DALLAS 
~"i···,··it1 coul\JT'I' CLC'Dl/fs 0F'1cc ~~7 r ! ·. . i;.r,~ _ _ t .. .-'>' 
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Electronically Filed 1/16/2018 4:42 PM 
Stacey Kemp County Clerk 

CAUSE NO. 005-02654-2017 

DARLENE C. AMRHEIN, et al, 

Plaintiffs, 

v. 

ATTORNEY LENNIE F. BOLLINGER, and 
WORMINTON & BOLLINGER LAW FIRM, 

Defendants. 

ORDER DENYING 

Comn County, Texas 
By: Dianna Shine, Deputy 
Envelope ID: 21854075 

COUNTY COURT AT LAW 

N0.5 

[Hon. Dan K. Wilson J 

COLLIN COUNTY, TEXAS 

"PLAINTIFF'S NOTICE TO THE COURT, SAID JUDGES, TO ALL DEFENDANTS AND THEIR 
COUNSELS TO STAY & CONTINUE THIS LAWSUIT REMOVING IT OFF THE ACTIVE 

DOCKET SHEETS FOR 'GOOD CAUSE' REASONS" 

Before the Court is Plaintiff's document entitled "Plaintiff's Notice to the Court, Said Judge, to All 

Defendants and Their Counsels to Stay & Continue this Lawsuit Removing it off the Active Docket Sheets 

for 'Good Cause' Reasons," filed on January 16, 2018. Defendants filed a Response in Opposition. 

After considering Plaintiff's Notice to the Court, Defendants' Response in Opposition, and relevant 

authority, the Court ORDERS as follows: 

Plaintiff's Notice to the Court, filed on January 16, 2018, including her requests to stay this 

litigation and continue the hearing on Defendants' Rule 91a Motion to Dismiss is DENIED. 

It is further ORDERED that Defendants' Rule 9 la Motion to Dismiss is set for hearing by written 

submission on January 25, 2018. 

It is ORDERED that Defendants are permitted to file and submit a Reply to Plaintiff's Response 

to the Motion to Dismiss by January 22, 2018. 

Signed this _!I_ day of January 2018. 

Signed: 1117/2018 09:58 AfA 

JUDGE PRESIDING 
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8Call Today for a Free Consultation: 1-888-967-6529 

·-=::..~::s®70884l 
"W&B 

WORMINGTON & IOLUNGER 

(HTTP;/IWWWWORMINGTONL 
--==: 

Emai1: lb@wormingtonlegal.com 

Phone: 972.569.3930 

Fax: 972.547.6440 

Mr. Bollinger represents clients in cases involving personal injury, medical malpractice, 

pharmaceutical and drug device titigation, business disputes, truck wrecks, product liability, 

premises liability, and multi-district litigation. 

He is widely respected in the legal community for the consistently favorable results he delivers to 

the indMduals, businesses and families he represents. Among his clients, he is known as a 

persnnable and professional guide and advocate. Among his colleagues, he is recognized as a 

formidable courtroom opp()nent with exceptional legal skills and an effective style of protecting his 

cl1ents' interests, 

Mr, loll:ir@r ~$' hJ.mself on the relationship he develops with each cUent and his accessibility. 

Clkaffl:sar• Aafpassed off to an assistant but instead are always able to reach Mr. Bollinger. This is 

important because the foundation of his success is built by understanding every aspect of the issue 

the client hired him to resolve. With millions of dollars in verdicts and settlements, his efforts have 

made a positive impact on countless families who have suffered from the negligent or 

unconscionable actions of others. 
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WORMINGTON &IOlllNGER 

(HITP:/JWWW.WORMINGTONL 

Email~ marta@wormingtonlegal.com 

Phone: 972.569.3930 

Fax: 972.547.6440 

--== 

Few attorneys possess the unique set of skills Maria Wormington employs to bring resolution to 

her clients, so they can obtain peace and dosure after an injury or loss of a loved one. 

Maria worked as a Nurse (BSN) for eight years before completing law school in 1999. As an 

attorney she continues to advocate for patients and their families. She understands the medical 

field and can empathize with the pain and stress negligent acts inflict. She has comforted patients 

and families through the stress and pain of a medical situation as a nurse and continues to do so as 

an attorney. 

Marla's nursing experience provides the knowledge necessary to ask penetrating questions to 

health care providers and the medical experts retained by their insurance companies to ensure the 

truth is told. Her background as a nurse supplies the understanding necessary to interpret medical 

records and apprehend the present and future medical costs her clients face. 

Before founding Wormington & BoHinger, Maria worked for an insurance defense law firm. She 

saw firsthand. how vital experienced representation uncovers the truth of what really happened 

and how to position a case in the best light possible to recover compensation for her clients. This 

observation prompted her to start her o~-~~w JrmJ~ed to providing superior legal services 
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WORMINGTON & )OLLINGER 

(HTIP-J/WWWYYORMINGTONL 
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Email: edwin@wormingtonlegal.com 

Phone: 972.569.3930 

Fax: 972.547.6440 

Ed Krieger has practiced law for 37 years. He graduated from Florida State University College of 

Law with Honors in 1977. He interned for The Honorable William Henry Stafford, Jr. in the United 

States District Court for the Northern District of Florida. He began his private career in Miami 

working with the law firm of Frates, Floyd, Stewart, Richman & Greer, P.A. Ed became skflled in 

representing people injured at railroad crossing accidents. In 1984. Ed was elected President of the 

Young lawyer's Division of The Florida Bar and served on The Florida Bar Board of Governors for 

two years. In 1985, Ed was made a partner in the Miami office of Holland & Knight, UP. He 

pradk:ed in the litiption department where his focus was in product liability cases. While at 

Holland & l(mght, Ed sat in the Hoose of Delegates of the American Bar Association. Thereafter, Ed 

opened his own practice in Miami and began focusing more of his practice on medical malpractice 

cases representing patients injured by the negligence of physicians and hospital staff. In 1986, Ed 

tried. along with a colleague, the first documented defective breast implant case in the country and 

obtained a favorable verdict for his dient. 

'Throughout the years, Ed has tried numerous types of personal injury and wrongful death cases as 

well as complex medical malpractice cases. He has argued appellate cases at the state level and at 

the Federal level. 
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WORMINGTON & 80LUNGER 

(HTTP;//WWWWORMINGTONL 
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EmaH: david@wormingtonlegal.com 

Phone: 972.569.3930 

Fax: 972.547.6440 

David has been licensed to practice law since graduating from Southern Methodist School of Law 

in 1988. Before becoming involved in representation of injured parties David worked on the 

defense side of the bar. This experience has been invaluable in providing a balanced and well

informed view of the legal landscape. 

He has been heavily involved in medical malpractice litigation and myriad other areas of law 

throughout his career. Davld has drafted arguments to be heard in the United States Supreme 

Court, tried complex medical negligence cases, and taken hundreds of expert fact witness 

depositions. 

The most rewarding aspect of David's career is assisting people who have been the victims of 

catastrophic situations reach resolution. It has been David's experience that the vast majority of 

individuals whom he assists want two things: answers to their questions, and a fair allocation of 

responsibility. It is unfortunate that in a large percentage of personal injury situations the only way 

tQ provide answers and justice to victims and their families is to pursue litigation. Having the 

necessary skills to negotiate the increasingly complex legal arena is crucial. David possesses the 

skill and insight that can only be honed through experience. / Lt 
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VERIFICATION I AFFIDAVIT . 

CauseNo.t9675-l)~b51:~o/j" 
STATE OF TEXAS 

COUNTY OF COLLIN 

BEFORE ME, the undersigned Plaintiff, Darl~ne C. Amrhein, who swore in her capacity 
& individually on her sworn oath, deposed & said she prepared and signed . 

lkwr/1.fl~~~~ 
This information as referenced and stated within is true and correct and of Darlene C. 
Amrhein's own personal knowledge to best of her ability & documented. This Texas 
· State filing is for purpose of "due process," fairness, Justice under State Laws & Rights 
presented in applicable Court attached as sited for this Court filing. 

Darlene C. Amrhein, Plaintiff, Pro Se 

SUBSCRIBED AND SWORN TO ME, BEFORE ME: ON.~/L-l_._fi: _' ~l)_.i ___ , 2017 to 
I 

Certify which witness my hand and official seal. 

SEAL: 

Notary Public of Texas (Printed Name) 

Commission Expires / D ...-diq .. ~ 678 
Notary Public of Texas (Si~ature) 

/~. 

\ 
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CERTIFICATE OF SERVICE 

A true and correct copy of Plaintiff's New & Additional Supplements For 
Submission To Consider Defendants" Motion To Dismiss This Lawsuit was served 
in person or by Certified Mail through the United States Post Office on or about 
January 18, 2018 to the following: 

Collin County Courthouse 

County Court at Law No. 5 

Honorable Dan K. Wilson 

Regular Mail 

dp ~/1' (J:7:?L:)(!J()t!JO 6f~6?6J 

Attn: Collin County District Clerk's Office 
2100 Bloomdale Rd. 
McKinney, TX 75071 

Cobb,. Martinez, Woodward, PLLC 

Attorney Carrie Johnson Phaneuf 

1700 Pacific A venue, Suite 3100 

Dallas, TX. 75201 

Regular Mail & Fax (214) 220-5251 

Respectfully submitted, 

Darlene Balistreri-Amrhein, Plaintiff, Pro Se and 

Representative for Deceased Anthony J. Balistreri 
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